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SCO’s Controversial Enforcement Campaign Expands in
Scope With Recent Filings; More Suits Possible

After sending letters threatening legal
action to thousands of corporate users of
Unix and Linux operating system soft-
ware, The SCO Group, Inc. filed lawsuits
this month against AutoZone, Inc. and
DaimlerChrysler Corporation seeking in-

junctive relief and unspecified damages.

In a complaint filed in Nevada federal dis-
trict court on March 3, 2004, SCO alleges
that AutoZone’s use of Linux software in-
fringes upon SCO’ copyright in Unix. In
a second action, filed in Michigan state
court the same day, SCO alleges that
DaimlerChrysler breached the compli-
ance certification provisions required

under a Unix license.

These latest lawsuits bring two more
companies into a rapidly expanding
series of legal battles that arise from
SCO’s claim to hold a proprietary

interest in Unix, as well as SCO’s related

allegation that source code from Unix
has improperly been incorporated into
the open source software Linux. SCO’s
claims, if established, could impact thou-
sands of companies that rely on one or
both operating systems for enterprise-
critical or companywide applications.
Pending resolution of the suits, many
recipients of SCO’s demand letters are
evaluating the underlying claims and
weighing options for response. Among
the factors being considered are signifi-
cant legal and factual questions that exist

with respect to SCO’s claims.

Complaints Follow Demand Letters

The complaints filed against AutoZone
and DaimlerChrysler followed a letter
writing campaign in which SCO targeted
large-scale Linux and Unix users. In May
2003, SCO wrote to 1,500 companies

alleging that use of Linux software



without license from SCO const-
itutes copyright infringement. In
December 2003, SCO sent letters
to 3,000 companies demanding a
range of certifications related to
the nature and scope of the
recipient’s use of Unix software.
SCO has threatened to terminate
the licenses of Unix users unless
they make the required certifica-
tions, and has also threatened to
proceed against Linux users in
copyright infringement actions
unless they take licenses from
SCO.

Latest Suits Join Actions
Against IBM and Novell

With the filing of the comp-
laints against AutoZone and
DaimlerChrysler, SCO is now
party to five pending suits related
to its claims. On March 6, 2003,
SCO filed suit against IBM
alleging, in part, that IBM had
breached a contract and violated
trade secret protection by allow-
ing Unix code to be incorporated
into Linux. In connection with
that action, SCO purported to can-
cel the Unix distribution license,

pursuant to which IBM licenses

Unix to end users. The suit is now
pending in Utah federal district

court.

On January 20, 2004, SCO filed
suit against Novell, Inc. alleging
slander of title arising from
Novell’s statements that SCO is
not the rightful owner of Unix.
SCO purports to have purchased
all relevant rights from Novell in
1995. Novell has disputed such
assertion and contends that it
never assigned to SCO the copy-
right in Unix on which SCO
bases its claims. That suit is also
pending in Utah federal district
court before the same judge
presiding in the SCO action
against IBM.

SCO has also been named as
defendant in a suit brought by
Linux distributor Red Hat, Inc.
filed on August 4, 2003, in federal
district court in Delaware. Red Hat
seeks a declaratory judgment
that Linux does not infringe any
SCO copyright interest. Central
to these suits are issues which go
to the heart of some of SCO’s

demands.

SCO’s Demands

SCOss letter to Unix users purports
to cover Unix V software and
any modifications or derivative
works based on Unix made by the
user. SCO demands identification
of every CPU running Unix, as
well as a statement that the user
has reviewed the Unix license and
is in compliance with its terms.
SCO makes additional demands,
including requiring certification
that the user has kept Unix
confidential and that neither the
user nor its employees has contrib-
uted code based on Unix to Linux.
SCO threatens to terminate the
user’s Unix license or pursue legal
action if compliance is not made
within 30 days from receipt of the
letter. Although many Unix users
receiving the letter never directly
entered into a contractual relation-
ship with SCO as a party, SCO
purports to assert rights acquired

as a successor licensor.

SCOss letter to Linux users alleges
that proprietary SCO code has
been incorporated into Linux and
advises that use or distribution of

Linux without a license from SCO
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SCO

advises users to take steps to

violates SCO’s copyright.

“discontinue” any violations and to
contact SCO to discuss a licensing
arrangement. SCO states that it
will take action to protect its rights

if users do not comply.

Users Should Weigh Options

SCO’s claims, if established, would
impact Unix and Linux users across
a range of industries. Both operat-
ing systems play a role critical to
many corporate computer systems.
SCO has clearly stated its inten-
tions to enforce claimed rights and
has filed suits accordingly. Addi-

tional suits may be forthcoming.

Although the specific facts and par-
ticular circumstances unique to
each Unix or Linux user will ulti-
mately control how a company
receiving a demand from SCO
proceeds, such companies may
wish to consider a number of fac-
tors before determining a particular
course of conduct. The cost of
responding to a demand by SCO
to conduct an internal audit or to

take a license can be sub-

stantial. While some companies,

including Microsoft and Sun
Microsystems, have taken various
licenses from SCO, considerations
beyond the possible validity of
SCO’s claims alone may have
factored into such decisions. More-
over, there are a number of
fundamental issues related to the
viability of the claims underlying
SCO’s demands. Both legal and fac-
tual questions exist with respect to
SCO’s claim of proprietary interest
in Unix, as well as with respect to
SCO’s rights to enforce certain Unix
licenses. For example, while SCO
purports in some instances to be the
successor licensor to Unix licenses
granted over the past twenty years
by companies such as AT&T, there
are issues related to the possible
enforceability of such claims.

Similarly, legal and factual ques-

tions exist with respect to SCO’
claims regarding Linux. Evalua-
tion of these and other matters
may influence a company’s deci-
sion as to how to respond to a

demand by SCO.

Hunton & Williams is tracking the
SCO cases and the underlying is-
sues. We are prepared to assist
clients in evaluating and assessing
factors relevant to SCO’s claims
and its related demands, as well
as to provide counsel on the
broader issue of open source
software. Hunton & Williams has
prepared a background memo-
randum which provides further
detail on the SCO cases. We are
pleased to make this memo-
randum freely available upon

request as a service to our clients.

regional or local.

About Hunton & Williams

Hunton & Williams is an international law firm with more than 850
lawyers serving clients in 80 countries from 17 offices around the
world. We provide our clients with advice covering virtually every
discipline of the law. With 12 offices in the United States, two in
Europe and three in Asia, we can respond knowledgeably, effectively

and quickly, whether the issue is international, national,
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Hunton & Williams Technology Practice Group

Our technology practice group
offers responsive, comprehensive,
high-quality legal services to
both businesses that prod-
uce technology products and
services, and to those that are
technology-dependent.

We deliver legal and related
consulting services across the
technology industry market-
place for clients ranging in size
from start-ups to Global 2000
companies.

Licensing, Distribution &
Contracting

Our attorneys in the technology
practice have extensive experience
in advising clients on a broad
range of day-to-day commercial
and operational matters, including
the license and distribution of
their products, the provision of
services to their customers, their
purchase of goods and services,
and their advertising and market-
ing initiatives.

Our in-depth understanding of
our clients’ businesses, industries
and objectives enables us to pro-
vide realistic, cost-effective solut-
ions and advice, for both ongoing

tactical day-to-day issues and
strategic long-term planning
initiatives.

Representative Transactions

e Technology licensing arrange-
ments from both the licensor
and licensee perspectives;

» Patent and technology cross-
licensing arrangements;

e Turn-key hardware and
software product purchase
arrangements;

* OEM subcontract manufactur-
ing arrangements; and

¢ Joint product development
and sales arrangements.

System Development &
Integration

Our team of business lawyers work
closely with clients to define,
develop, implement, and manage
system development and integra-
tion transactions.

Representative Transactions

* Requests for proposal for
custom software or hardware
development transactions;

e Arrangements for the
customization of “off the shelf”
software packages; and

e Arrangements for the acquisi-
tion and implementation of
enterprise resource planning
systems (including SAP,
Peoplesoft, Oracle and others).

Hunton & Williams Presents
“Business Process and IT
Outsourcing: Real Experi-

ences, Real Answers”

May 5, 2004
Fairmont Hotel,
Washington, DC
A team of business executives, regu-
lators, and attorneys will share their
firsthand knowledge and experience
regarding the latest trends in off-
shore and nearshore outsourcing
and the process for implementing a
successful outsourcing arrange-
ment. Speakers will address trends
in finance and accounting
outsourcing and the impact of the
Sarbanes-Oxley Act. In addition,
you will learn how to deal with data
privacy and security in offshore
outsourcing. Join us for this infor-
mative symposium and discover
how outsourcing can provide better
technology and systems, reduced
costs, and improved service levels.
For more information, please contact

Polly Holland, Business Development
Administrator, at (804) 787-8963 or

pholland@hunton.com.
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