
1        IN THE UNITED STATES COURT OF FEDERAL CLAIMS

2

3 SEQUOIA PACIFIC SOLAR I, LLC, ) 

4 et al.,                       )  Case No. 

5           Plaintiffs,         )  13-139C 

6                vs.            )         

7 THE UNITED STATES OF AMERICA, )  

8           Defendant.          )

9

10                        Suite A-805

11           Court of Federal Claims Annex Building

12                     1401 H Street, NW

13                      Washington, D.C.

14                  Thursday, August 4, 2016

15                         9:15 a.m.

16                Telephonic Status Conference

17

18

19

20          BEFORE:  THE HONORABLE ERIC G. BRUGGINK

21

22

23

24

25 Elizabeth M. Farrell, CERT, Digital Transcriptionist

Case 1:13-cv-00139-EGB   Document 128   Filed 08/05/16   Page 1 of 14



2

Sequoia Pacific Solar I, LLC, et al. v. USA 8/4/2016

(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.

1 APPEARANCES:

2 ON BEHALF OF THE PLAINTIFFS:

3           STEVEN J. ROSENBAUM, ESQ.

4           ANUJ VOHRA, ESQ.

5           Covington & Burling, LLP (DC)

6           One City Center 

7           850 Tenth Street, NW

8           Washington, D.C. 20001-4956    

9           (202) 662-5568 / (202) 778-5568 (fax)

10           srosenbaum@cov.com

11

12 ON BEHALF OF THE DEFENDANT:

13           ZACHARY J. SULLIVAN, ESQ.

14           U.S. Department of Justice

15           Commercial Litigation Branch - Civil Division

16           P.O. Box 480

17           Ben Franklin Station

18           Washington, DC  20044

19           (202) 616-0320 /(202) 514-8624 (fax)

20           zachary.j.sulivan@usdoj.gov

21

22

23

24

25

Case 1:13-cv-00139-EGB   Document 128   Filed 08/05/16   Page 2 of 14



3

Sequoia Pacific Solar I, LLC, et al. v. USA 8/4/2016

(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.

1                   P R O C E E D I N G S

2                   -    -    -    -    -

3           (Proceeding called to order at 9:17 a.m.)

4           THE COURT:  This is the Judge.  We’re here in

5 Sequoia Pacific, at the Government’s request, for a

6 conference call to address its suggestion that we

7 expedite any potential motion in limine with respect to

8 the Government’s expert witness.  So, Mr. Sullivan,

9 you’re there?

10           MR. SULLIVAN:  Yes, Your Honor. 

11           THE COURT:  I’ve read the materials.  I guess

12 the Plaintiff may have had the last word, but what else

13 do I need to know?

14           MR. SULLIVAN:  Well, Your Honor, I think you --

15 the materials that we’ve filed and the Plaintiffs have

16 filed address the issues, and that is that Plaintiffs

17 should bring this challenge if they’re going to bring it

18 now, it should be resolved now.  We’re relatively far

19 from trial.  In the event that Dr. Parsons is excluded,

20 which we think he shouldn’t be, then there’s plenty of

21 time for us to designate a supplemental expert. 

22 Plaintiffs have everything they need to bring this motion

23 and for it to be resolved.  

24           It’s frankly a -- Plaintiffs have created this

25 sideshow about Dr. Parsons’ CV that’s distracting from
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1 the merits of the case.  And we think that the Court and

2 the parties should be focusing on the merits of this case

3 and resolving the case on the merits, which will require

4 extensive expert testimony from both sides.  And Dr.

5 Parsons is our only expert.

6           THE COURT:  Mm-hmm.  Okay.  Let’s not get into

7 the substance of whether or not if a motion was teed up

8 now in limine, whether or not it should be granted.  The

9 parties have both spilled a lot of ink on either side of

10 that question, but let’s deal with this strictly as a

11 procedural question.  So, Mr. Sullivan, we’re past the

12 disclosure of experts and reports and discovery on

13 experts and we’re supposed to go to trial in February,

14 right?

15           MR. SULLIVAN:  January 30th, Your Honor. 

16           THE COURT:  January 30th.  So, when you say

17 there’s plenty of time, it would require leave of Court,

18 I assume, to designate a new expert if you were inclined

19 to do that?

20           MR. SULLIVAN:  That’s correct, Your Honor, to

21 the extent Dr. Parsons were excluded.  And we cited a

22 number of cases in our reply brief that we filed on July

23 13th, in which the Court has modified the schedule in

24 order to allow a substitute or supplemental expert.  

25           THE COURT:  Well, it certainly would be
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1 theoretically possible.  

2           Mr. Rosenbaum, are you and Mr. Vohra going to

3 respond?

4           MR. ROSENBAUM:  Yes, Your Honor.  This is Mr.

5 Rosenbaum.  I’ll respond.  

6           Our view is that, on balance, the case law

7 supports strongly the proposition that if Dr. Parsons

8 were to be excluded, that it would not be appropriate for

9 the Government to substitute another expert.  We feel

10 that, you know, the Government obviously knows that Dr.

11 Parsons was excluded in the Alta case.  The Government

12 has, nonetheless, decided that they still want to pursue

13 using him as an expert and that is their prerogative,

14 subject, of course, to our having the right to move to

15 exclude him in this case as well.  

16           We do feel that we would be severely prejudiced

17 both because we have completed discovery, with the small

18 exception of a couple of fact witnesses that we are

19 deposing -- or three facts witnesses we are deposing

20 simply on the counterclaims that were asserted late

21 pursuant to the Court’s granting the Government the right

22 to pursue those counterclaims.  But with that exception,

23 we’re done, we’re headed to trial.  

24           We have, of course, had a -- you know, a very

25 extensive effort to draft -- for our experts to draft
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1 their reports, to draft rebuttal reports to Dr. Parsons,

2 and to take all the depositions and there, we feel, is

3 strong case law supporting the proposition that if Dr.

4 Parsons is excluded, the Government should not be

5 permitted to have a substitute expert.  

6           Courts have done that in cases in which --

7 taken that position, our position, in cases in which the

8 result of exclusion of the expert was fatal to the

9 party’s case because they were Plaintiffs for whom

10 without the expert they lacked the necessary support for

11 their claims, which were then dismissed on summary

12 judgment.  We’re not in that extreme a circumstance here,

13 but even if we were, there’s case law like the Bielskis

14 case and the Lippe case support our position.

15           MR. SULLIVAN:  Your Honor, may I be heard?

16           THE COURT:  And that was Mr. Sullivan?

17           MR. SULLIVAN:  Yes, sorry, Your Honor.  

18           THE COURT:  All right, go ahead.

19           MR. SULLIVAN:  What we haven’t heard from

20 Plaintiffs today or in the past status conference or in

21 their briefs is any reason that they can’t bring this

22 bring this motion now based on Dr. Parsons’ statements

23 about his publications.  What Mr. Rosenbaum just spoke to

24 there was the question of whether we should be permitted

25 to designate a new expert to the extent Dr. Parsons is
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1 excluded.  That issue is actually, you know, not ripe.  

2           The primary issue is whether Plaintiffs can

3 have everything they need to bring this motion now and

4 resolve it now so the parties can focus on the merits of

5 this case.  We haven’t heard any reason that Plaintiffs

6 can’t do that now.  As we discussed at the last status

7 conference, Dr. Parsons is able to and willing to come to

8 D.C. for an evidentiary hearing if the Court thinks that

9 would be helpful.  But we haven’t heard any reason that

10 Plaintiffs can’t bring their motion now.  

11           In their brief that they filed recently, the

12 20-page brief with 300 pages of attachments of deposition

13 and trial testimony and articles.  It’s just proof that

14 they have everything that they need if they wish to seek

15 to exclude him based on the statements about his

16 publications.

17           Now, Plaintiffs -- this is about whether Dr.

18 Parsons should be excluded.  Plaintiffs are free on cross

19 examination if they want to quibble with him about his CV

20 or what he said about his CV because they think they can

21 gain any -- or score any points in terms of credibility,

22 they can do that at trial.  Our concern is is that we’d

23 be left without an expert at trial, and that’s why we

24 brought this to the Court’s attention so early on when

25 immediately it came to our attention that Plaintiffs’
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1 counsel intended to make this kind of motion, this motion

2 to exclude and not simply -- not simply an attack based

3 on his credibility that would diminish his credibility,

4 but that he’d still be permitted to testify.

5           THE COURT:  When did Judge Wheeler do his thing

6 in Alta Wind?

7           MR. SULLIVAN:  On May -- when was Dr. Parsons

8 excluded in Alta Wind, Your Honor?  

9           THE COURT:  Right.

10           MR. SULLIVAN:  This is Zach Sullivan.  He was

11 excluded on May 20th, which was effectively the first --

12 or last day of the trial.  I think he was the last

13 witness.  And it was a bench ruling so there hasn’t been

14 any written ruling.  And discovery -- and, so, the trial

15 was -- it was happening.  So, it was happening in real-

16 time.  So, it was May 20th, Your Honor. 

17           MR. ROSENBAUM:  Your Honor, this is Steve

18 Rosenbaum.  Just to correct the record, and not that what

19 I’m about to say is necessarily material, but it wasn’t

20 the last day of trial.  But Dr. -- Judge Wheeler’s

21 decision to exclude Dr. Parsons was made at trial.

22           THE COURT:  Mm-hmm, right.  Back in May?

23           MR. ROSENBAUM:  Yes.

24           THE COURT:  Okay.  

25           MR. SULLIVAN:  Yes, Your Honor.  And we filed
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1 our request the next month, in June.

2           THE COURT:  Right.  Well, to cut to the chase,

3 I’m not going to require the Plaintiffs to move up its

4 motion in limine practice early.  I don’t think there’s

5 any legal compulsion for it.  I could visualize that in

6 many, many cases, somebody might have good cause to want

7 to exclude a witness or an expert witness at trial and it

8 would alter the dynamics of trial practice if somebody

9 suspected that was going to happen to force the other

10 side’s hand early so that they could perhaps get another

11 witness.  

12           In effect, what the Government is trying to do

13 is shift to the Plaintiff the risk that I might exclude

14 Dr. Parsons at trial, and the truth is, even if I did at

15 that point, the Government wouldn’t be in any better

16 position, frankly, today than it would be at trial in

17 terms of getting a new witness.  I think the Government

18 has to roll the dice and -- they’ve chosen this witness

19 and I think -- I’m not saying that if you move today, I

20 wouldn’t consider the possibility, but I would be

21 disinclined to grant it.  

22           I mean, if he was run over by a truck or

23 something and the Government was saying we lost our

24 witness, these are circumstances beyond our control, and

25 that’s not meant to be taken as a subliminal suggestion,
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1 but then I would be in a different position.  But, here,

2 the Government is, in effect, wanting to shift to the

3 Plaintiff some of the risk that it’s elected to assume by

4 keeping the witness when it knows most of what would come

5 up at trial. 

6           And the other reason I’m disinclined to do it

7 is if I force the Plaintiff to move in limine now, I can

8 foresee readily that I would be in a different position

9 to assess whether or not I would grant a motion after

10 having read all the pretrial material and perhaps opening

11 statements and other witnesses, depending on when the

12 experts hit in the middle of trial.  

13           Don’t hold me to this, but the fact that

14 somebody has political views of an unusual sort, unless

15 they have some direct bearing on whether or not he can

16 testify on substance related to economics, I’m not much

17 inclined to think that would make a whole lot of

18 difference to me.  But who knows.  

19           The context of -- if somehow the kind of

20 evidence that he’s going to be offering implicates some

21 need to be deeply embedded in the capitalist system

22 somehow, it’s hard for me to imagine, but it’s

23 conceivable, then I don’t want to cut off the

24 Government’s argument that, you know, without giving the

25 Plaintiff an opportunity -- or the other way around,
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1 without giving the Plaintiff an opportunity to say it is

2 relevant, when right now I’d be inclined to think it’s

3 really not.  

4           And whether or not he lied to Judge Wheeler,

5 again, I’m not saying it’s irrelevant, but I haven’t

6 heard the voir dire in this case.  The voir dire in that

7 case, obviously, had its own dynamics and I gathered was

8 not a whole lot of followup.  I just want to -- I’d be

9 inclined to think that I couldn’t rule the same way at

10 trial that I would four or five months in advance of

11 trial without knowing the context and without knowing

12 precisely what the questions were and what kind of

13 followup questions and answers and that sort of thing.  

14           So, I think the question would look and sound

15 different if it was out of context.  So, I’m not much

16 inclined to force the Plaintiff to tee up the issue in

17 advance.  I’d rather see it in the context of all the

18 pretrial materials and perhaps testimony.

19           So, that’s my thought.  And I guess I’ve

20 granted the Government’s motion for a status conference. 

21 I don’t think there’s anything else pending.  The issue

22 of his qualifications I don’t see as in front of me.  So,

23 don’t hold me to anything in that regard.  

24           Any question from Mr. Sullivan?

25           MR. SULLIVAN:  No, Your Honor, I think I
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1 understand your ruling that the Plaintiff won’t be

2 required to file a motion immediately.

3           THE COURT:  Mm-hmm.

4           MR. SULLIVAN:  I would just request that -- we

5 obviously won’t be able to put on the case that the Court

6 needs to hear without an expert and, so, I would request

7 that -- I can confer with my colleagues here after this

8 call and see whether there’s any reason that we would

9 seek to reopen discovery perhaps for -- to designate a 

10 supplemental expert.  There’s a number of cases that we

11 cited in our brief in which that was done because the

12 need arose with respect to the original expert.  So, I’d

13 just request that opportunity to file something at least

14 if we think that’s the right course.

15           THE COURT:  Hmm, well, to quote Scripture,

16 “What you must do, do quickly.”  I’m not saying that I

17 would necessarily favorably entertain that request, but

18 you’re going to have to make it quickly. 

19           Okay.  Mr. Rosenbaum?

20           MR. ROSENBAUM:  I don’t have anything to add,

21 Your Honor.  You know, I expect we -- it seems to me, by

22 implication, the Government’s potential motion is

23 inconsistent with our discussion on the call today, but I

24 can’t prevent them from filing a motion.

25           THE COURT:  Well, and I haven’t ruled on it
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1 either.  So, don’t -- like I said, don’t hold me to

2 anything on a permanent sense because I only rule on

3 motions after they’re filed.

4           All right, thank you, folks.

5           MR. ROSENBAUM:  Thank you, Your Honor. 

6           THE COURT:  Bye-bye.

7           (Whereupon, at 9:33 a.m., the hearing was

8 adjourned.)

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:13-cv-00139-EGB   Document 128   Filed 08/05/16   Page 13 of 14



14

Sequoia Pacific Solar I, LLC, et al. v. USA 8/4/2016

(301) 870-8025 - www.ftrinc.net - (800) 921-5555
For The Record, Inc.

1                CERTIFICATION OF TRANSCRIBER

2

3           I, Elizabeth M. Farrell, court-approved

4 transcriber, certify that the foregoing is a correct

5 transcript from the official electronic sound recording

6 of the proceedings in the above-titled matter.

7

8

9

10 DATE:  8/5/16             S/Elizabeth M. Farrell         

11                          ELIZABETH M. FARRELL, CERT

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case 1:13-cv-00139-EGB   Document 128   Filed 08/05/16   Page 14 of 14


