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I.  OVERVIEW OF FEDERAL HISTORIC TAX CREDITS 

A. Amount and Timing of Credit --  Section 47 of the Code allows a credit for any taxable year 
equal to 20% of the “qualified rehabilitation expenditures” for “certified historic structures” and 
10% of the “qualified rehabilitation expenditures” for any “qualified rehabilitated building” other 
than “certified historic structures.”  The building must be “placed in service” during the taxable 
year for which the credit is claimed.  The credit is claimed on IRS Form 3468 (Investment Credit), 
filed with the tax return for the year in which the credit is claimed. 

B. Limitations on Use of Credit 

1. Limitation Based on Amount of Tax -- Section 38(c) of the Code generally limits the amount of 
business credit that a taxpayer may take in a given taxable year.  The credit allowed may not 
exceed the excess (if any) of the taxpayer’s net income over 25% of so much of the taxpayer’s 
tax liability as exceeds $25,000.  In other words, the credit can only reduce 75% of the taxpayer’s 
tax liability in excess of $25,000. 

2. Passive Credit Limitations -- If the taxpayer is an individual, personal service corporation, estate 
or trust, passive credits can only be applied to offset a taxpayer’s tax liability resulting from 
passive income, unless the taxpayer qualifies for special rules for a “real estate professional.”  
However, widely-held C corporations are not subject to these rules. 

3. At-Risk Limitations -- Section 49 of the Code provides “at-risk” rules that limit the ability of 
individuals and certain closely-held C corporations to utilize credits.  These rules generally do not 
apply to widely-held C corporations. 

C. Carryback and Carryforward of Unused Credits --   Under section 39 of the Code, if the 
amount of credits carried forward from prior tax years plus the current taxable year credit exceeds 
the section 38(c) limitation for the current year, the excess generally can be carried back to the 
previous taxable year and carried forward to each of the next 20 taxable years, to the extent that 
the excess can be used in those years. 

D. Definition of Qualified Rehabilitated Building -- A “qualified rehabilitated building” is generally 
defined in section 47(c)(1)(A) of the Code as any building (including its structural components) 
that has been “substantially rehabilitated,” was placed in service before the beginning of the 
rehabilitation, and for which depreciation (or amortization) is allowable.  For buildings other than 
“certified historic structures,” the definition additionally requires the building to have been placed 
in service before 1936, and that in the rehabilitation process, at least 50% of the external walls 
must remain in place as external walls, at least 75% of the external walls must remain in place as 
external or internal walls, and at least 75% of the existing internal structural framework must 
remain in place.  The Treasury Regulations provide definitions of “external wall” and “internal 
structural framework” as well as criteria for calculating the percentage of existing walls and 
framework remaining.  Treas. Reg. § 1.48-12(b)(3)(i)(D). 

1. Building -- The Code does not provide a definition of “building” for this purpose; however Treasury 
Regulations issued under earlier Code provisions define “building” and distinguish between that 
term and other “structures” that are not “buildings” and therefore cannot qualify as “qualified 
rehabilitated buildings.”  Under Treasury Regulations section 1.48-1(e)(1), a “building” is “any 
structure or edifice enclosing a space within its walls, and usually covered by a roof, the purpose 
of which is, for example, to provide shelter or housing, or to provide working, office, parking, 
display, or sales space.”  The term specifically includes apartment houses, factory and office 
buildings, warehouses, barns, garages, railway or bus stations, and stores.  Certain “structural 
components” of a building (i.e., parts of the building such as walls, floors and ceilings, and 
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mechanical components) may be included, but the term “building” expressly does not include 
other “structures” such as oil and gas storage tanks, grain storage bins, silos, fractionating 
towers, blast furnaces, coke ovens, and brick kilns. 

2. Substantially Rehabilitated -- A building is “substantially rehabilitated” only if the “qualified 
rehabilitation expenditures” during the 24-month period selected by the taxpayer exceed the 
greater of the adjusted basis of the building (and its structural components) or $5,000.  The basis 
is determined as of the beginning of the first day of the 24-month period, or of the holding period 
of the building, whichever is later. 

E. Definition of Qualified Rehabilitation Expenditure 

1. General -- A “qualified rehabilitation expenditure” is any amount properly chargeable to capital 
account in connection with the rehabilitation of a “qualified rehabilitated building” for which 
depreciation under section 168 of the Code is allowed and which is (1) nonresidential real 
property, (2) residential rental property, (3) real property with a class life of more than 12.5 years, 
or (4) is an addition or improvement to one of the previous types of property.  I.R.C. § 47(c)(2)(A). 

2. Acquisition Cost Excluded -- The definition of “qualified rehabilitation expenditure” expressly 
excludes “the cost of acquiring any building or interest therein.”  Where the taxpayer acquires a 
building after another person has incurred “qualified rehabilitation expenditures,” however, the 
regulations allow the taxpayer to be treated as having incurred the expenditures if the building 
was not used after the rehabilitation expenditures were incurred and no one other than the 
taxpayer is claiming the credit.  Treas. Reg. § 1.48-12(c)(3)(ii). 

3. Enlargement Expenditures Excluded -- “Qualified rehabilitation expenditures” do not include “any 
expenditure attributable to the enlargement of an existing building.”  The Treasury Regulations 
provide that a building is “enlarged” to the extent that its total volume is increased.  Where 
expenditures only partially qualify because some are used for enlarging the building, the 
expenditures must be specifically allocated between the original portion of the building and the 
enlargement to the extent possible.  Treas. Reg. §§ 1.48-12(c)(7)(iii) and (c)(10). 

4. Certain Demolition Costs Excluded -- Section 280B of the Code disallows deductions for any 
amount expended for demolition of any structure, and requires these costs to instead be treated 
as charged to capital account for the land on which the demolished structure was located.  Costs 
of demolition that result in complete removal of the building do not qualify for the rehabilitation 
credit.  If the building still exists after some demolition, however, the costs of the demolition may 
qualify. 

5. Certified Rehabilitation -- “Qualified rehabilitation expenditures” generally do not include 
expenditures for rehabilitating a “certified historic structure” unless the rehabilitation is a “certified 
rehabilitation.”  I.R.C. § 47(c)(2)(B)(iv).  A “certified rehabilitation” is a rehabilitation of a “certified 
historic structure” that the Secretary of the Interior has certified to the Secretary of the Treasury 
as being “consistent with the historic character of such property or the district in which such 
property is located.”  I.R.C. § 47(c)(2)(C).  The property owner must submit a “Historic 
Preservation Certification Application” to the National Park Service of the Department of the 
Interior in accordance with its regulations, and the National Park Service will determine whether 
the rehabilitation meets the “Secretary of the Interior’s Standards for Rehabilitation.”  See II below 
for a description of the application and review process. 

6. Tax-Exempt Use Property -- Expenditures for rehabilitating property that is “tax-exempt use 
property” under section 168(h) of the Code are not “qualified rehabilitation expenditures.”  This 
exclusion is covered in more detail in III below. 
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7. Certain Expenditures of Lessee -- Expenditures of a lessee of a building are not “qualified 
rehabilitation expenditures” if on the date the rehabilitation is completed the remaining term of the 
lease (not including any renewal periods) is less than the recovery period determined under 
section 168(c) of the Code.  I.R.C. § 47(c)(2)(B)(vi).  This generally means that for nonresidential 
real property, the remaining term of the lease must be at least 39 years, and for residential real 
property the remaining term must be at least 27½ years. 

F. Definition of Certified Historic Structure -- Under section 47(c)(3) of the Code, a building can 
be a “certified historic structure” if it is either listed in the National Register or is located in a 
“registered historic district” and certified as being “of historic significance to the district.” 

1. Listed in National Register --The National Register of Historic Places is maintained by the 
Department of the Interior under the National Historic Preservation Act.  The cumulative list of 
properties in the National Register is published annually in the Federal Register. 

2. Located in Registered District and Certified to Be of Historic Significance to the District -- Even if 
the building is not itself listed in the National Register, it can be a “certified historic structure” if it is 
located in a “registered historic district” and “certified to be of historic significance” to the district.  
A “registered historic district” is a district that is either: 

a. listed in the National Register, or 

b. both: 

(i) designated under a state or local statute certified by the Secretary of the Interior 
as containing criteria that will substantially achieve the purpose of preserving and 
rehabilitating buildings of historic significance to the district, and 

(ii) certified by the Secretary of the Interior as meeting substantially of the 
requirements for the listing of Districts in the National Register.  Department of 
Interior regulations set forth criteria for evaluating structures within “registered 
historic districts” to determine whether the structure should be certified as being 
“of historic significance to the district.” 

G. Pass-Through Election by Lessor -- The Revenue Reconciliation Act of 1990, P.L. 101-508 
(“1990 RRA”), repealed former Code section 48(d), which provided a pass-through election 
allowing the lessor of a property that otherwise qualified for the rehabilitation credit to pass the 
credit through to the lessee.  Section 50(d) of the Code, however, states that the rules in effect 
prior to the 1990 RRA continue to apply for purposes of this provision.  To pass the credit through 
to the lessee, the Treasury Regulations generally require that the property be “section 38 
property” in the hands of the lessor and may not be “short-term lease property.” 

H. Progress Expenditures -- If a building is being rehabilitated and the “normal rehabilitation 
period” for the building is two years or more, and it is “reasonable to expect” that the building will 
be a “qualified rehabilitated building” in the hands of the taxpayer when it is placed into service, 
section 47(d) of the Code allows the taxpayer to irrevocably elect to use a special accounting 
method for the qualified rehabilitation expenditures.  Rather than taking the credit in the year the 
building is “placed into service,” if the building is a “self-rehabilitated building,” the taxpayer can 
take the qualified rehabilitation expenditures into account for the taxable year in which the 
expenditure is properly chargeable to capital account.  If the building is not a “self-rehabilitated 
building,” the expenditure is taken into account for the taxable year in which it was paid. 
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1. Normal Rehabilitation Period -- For the purposes of this provision, the “normal rehabilitation 
period” means the period reasonably expected to be required to rehabilitate the building from the 
time physical work begins and ending on the date the building is expected to be available to place 
in service. 

2. Self-Rehabilitated Building -- A “self-rehabilitating building” is one for which it is reasonable to 
believe that more than half of the qualified rehabilitation expenditures will be made directly by the 
taxpayer. 

I. Effect of Credit on Basis -- Section 50(c) of the Code requires that the basis of the property 
must be reduced by the amount of the rehabilitation credit.  If the building is subject to the credit 
recapture provisions discussed immediately below, then the basis immediately before the event 
causing recapture (e.g., sale or other disposition) is increased by the recapture amount. 

J. Recapture of Credit -- If the rehabilitated building is disposed of or “otherwise ceases to be 
investment credit property with respect to the taxpayer” within five years after the building was 
placed in service, the credit previously claimed is recaptured by increasing the taxpayer’s tax by 
the amount of total credit taken for rehabilitation expenditures, multiplied by a “recapture 
percentage” determined based on the holding period of the property.  The recapture amount 
decreases by 20% for each year up to five years, so that if the property is disposed (or otherwise 
ceases to qualify) within one year after being placed in service, 100% of the credit is recaptured; 
if during the second year, 80% is recaptured; if during the third year, 60% is recaptured, and so 
forth.  Any carryback or carryover amounts also must be adjusted.  I.R.C. § 50(a). 
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II.  APPLICATION AND REVIEW PROCESS 

To claim the federal 20% credit for “certified historic structures,” the owner of the property must apply for 
certification that the property is a historic structure and the rehabilitation project must be reviewed and 
certified for compliance with the “Secretary of the Interior’s Standards for Rehabilitation.”  To claim the 
federal 10% credit for “qualified rehabilitated buildings” other than “certified historic structures,” the 
taxpayer need only submit IRS Form 3468 with the tax return for that taxable year, except in cases where 
the building is located in a registered historic district, in which case the taxpayer must additionally obtain 
certification from the National Park Service (“NPS”) that the building is not “of historic significance” to the 
district.  Treas. Reg. § 1.48-12(d)(5). 

The federal application process for certifying a rehabilitation of a certified historic structure involves three 
steps, as discussed below.  The federal application is reviewed by NPS in accordance with the National 
Register regulations. 

A. Part 1 -- Evaluation of Significance 

The regulations for requesting NPS certification of significance are found in 36 C.F.R. Part 67.  The fee 
simple owner of the property must apply using NPS form 10-168a.  The Federal regulations generally 
require an evaluation of significance only for historic structures that are not individually listed in the 
National Register.  The owner must request an evaluation of significance to determine that: 
 
1. a property located within a registered historic district is of historic significance to such district; 

2. a property located within a registered historic district is not of historic significance to such district; 

3. a property not yet on the National Register appears to meet National Register criteria; or 

4. a property located within a potential historic district appears to contribute to the significance of 
such district. 

36 C.F.R. § 67.4. 

B. Part 2 -- Description of Rehabilitation 

To initiate review of a rehabilitation project for certification purposes, the owner must complete part 2 of 
NPS form 10-168a.  The owner must provide detailed descriptions of the rehabilitation project, including 
“before” photographs.  The NPS will then determine whether the rehabilitation project will be consistent 
with the “Secretary of the Interior’s Standards for Rehabilitation.” 
 
C. Part 3 -- Request for Certification of Completed Work 

The owner must complete part 3 of NPS form 10-168a and provide “after” photographs.  To claim the 
credit after the NPS has certified the complete work as meeting the “Secretary of the Interior’s Standards 
for Rehabilitation,” the taxpayer must enter on IRS Form 3468 the assigned NPS project number or the 
pass-through entity’s employer identification number, and the date that NPS approved the Request for 
Certification of Completed Work, and submit the form with the tax return for that taxable year. 
 
D. Application Fees 

All applicants must remit the appropriate fees; no certification decisions will be issued to any applicant 
until the fees are submitted.  The fees charged for reviewing certification requests depend on the amount 
of rehabilitation costs. 
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III.  SPECIAL RULES FOR TAX-EXEMPT ENTITIES 

A. General Rule -- Section 47(c)(2)(B)(v) of the Code excludes from the definition of “qualified 
rehabilitation expenditure” any expenditure allocable to any portion of the property that is or may 
reasonably be expected to be “tax-exempt use property” as defined in section 168(h) of the Code.  
The term “tax-exempt use property” includes that portion of the property leased to a tax-exempt 
entity in a “disqualified lease.” 

1. Disqualified Lease -- The term disqualified lease means any lease of the property to a tax-exempt 
entity, but only if: 

a. part or all of the property was financed (directly or indirectly) by an obligation the interest 
on which is exempt from tax under section 103(a) of the Code and the entity (or a related 
entity) participated in such financing, 

b. under the lease there is a fixed or determinable price purchase or sale option which 
involves the entity (or a related entity) or there is the equivalent of such an option, 

c. the lease has a lease term in excess of 20 years, or 

d. the lease occurs after a sale (or other transfer) of the property by, or lease of the property 
from, the entity (or a related entity) and the property has been used by the entity (or a 
related entity) before the sale (or other transfer) or lease. 

2. 50% Threshold Test -- If the portion of the property leased to tax-exempt entities in “disqualified 
leases” is no more than 50% of the property, the property is not considered “tax-exempt use 
property.”  I.R.C. § 168(h)(1)(B)(iii).  Although an expenditure allocable to “tax-exempt use 
property” is not a “qualified rehabilitation expenditure,” and is therefore ineligible for credit, it may 
still be taken into account for purposes of determining whether a building has been “substantially 
rehabilitated.”  Treas. Reg. 1.48-12(c)(7)(vi).  If more than 50% of the building is leased to an 
exempt entity, however, that portion of the credit will not be allowed.  For example, if a taxpayer 
spends $30,000 rehabilitating a building, and then leases 2/3 of it to a tax-exempt entity such that 
2/3 of the building is tax-exempt use property, the taxpayer may claim the rehabilitation credit 
only on $10,000 of the rehabilitation expenses. 

3. Exception for Short-Term Leases -- Property is not considered “tax-exempt use property” merely 
by reason of a “short-term lease.”  A short-term lease means any lease the term of which is: 

a. less than three years, and 

b. less than the greater of one year or 30% of the property’s present class life. 

4. Exception Where Property Used in an Unrelated Trade or Business -- The term tax-exempt use 
property does not include any portion of the property predominantly used by the tax-exempt entity 
(directly or through a partnership of which such entity is a partner) in an unrelated trade or 
business the income of which is subject to tax under section 511 of the Code. 

B. Property Leased to a Partnership -- Section 168(h) of the Code provides a special rule for 
property which is leased to a partnership.  Under this rule, the determination of whether any 
portion of such property is tax-exempt use property is made by treating each tax-exempt entity 
partner’s “proportionate share” of such property as being leased to such partner. 
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1. Proportionate Share -- A tax-exempt entity’s proportionate share is determined on the basis of 
such entity’s share of partnership items of income or gain (excluding gain allocated under section 
704(c) of the Code), whichever results in the largest proportionate share.  If a tax-exempt entity’s 
share of partnership items of income or gain varies during the period such entity is a partner in 
the partnership, such share is the highest share such entity may receive. 

2. Tax-Exempt Controlled Entity -- For purpose of this special rule, any tax-exempt controlled entity 
is treated as a tax-exempt entity unless the tax-exempt controlled entity makes a special election.  
A tax-exempt controlled entity is any corporation (which is not a tax-exempt entity) if 50% or more 
(in value) of the stock in such corporation is held by one or more tax-exempt entities.  If the tax-
exempt controlled entity makes the special election, any gain recognized by a tax-exempt entity 
on any disposition of an interest in the tax-exempt controlled entity (and any dividend or interest 
received or accrued by a tax-exempt entity from such tax-exempt controlled entity) will be treated 
as unrelated business taxable income for purposes of section 511 of the Code. 

C. Property Owned by a Partnership -- Section 168(h) of the Code also provides a special rule for 
property owned by a partnership which has both a tax-exempt entity (or tax-exempt controlled 
entity) and a person who is not a tax-exempt entity as partners.  Under this rule, the property can 
be treated as tax-exempt use property in certain circumstances even if the property is not leased 
to a tax-exempt entity.  Specifically, if any allocation to a tax-exempt entity of partnership items is 
not a “qualified allocation,” the tax-exempt entity’s “proportionate share” of the partnership’s 
property (except property predominately used by the tax-exempt entity in an unrelated trade or 
business the income of which is subject to tax under section 511 of the Code) will be deemed to 
be tax-exempt use property. 

1. Qualified Allocation -- A qualified allocation means any allocation to a tax-exempt entity which (i) 
is consistent with such entity’s being allocated the same distributive share of each item of income, 
gain, loss, deduction, credit, and basis and such share remains the same during the entire period 
the entity is a partner in the partnership and (ii) has substantial economic effect within the 
meaning of section 704(b)(2) of the Code. 

2. Proportionate Share -- A tax-exempt entity’s proportionate share is determined on the basis of 
such entity’s share of partnership items of income or gain (excluding gain allocated under section 
704(c) of the Code), whichever results in the largest proportionate share.  If a tax-exempt entity’s 
share of partnership items of income or gain varies during the period such entity is a partner in 
the partnership, such share is the highest share such entity may receive. 
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IV.  HISTORIC BOARDWALK CASE 

A. Summary of Historic Boardwalk Case 

In Historic Boardwalk Hall,1 the Third Circuit ruled that Pitney Bowes was not treated a partner for 
federal income tax purposes.  The facts in Historic Boardwalk Hall involved the historic 
rehabilitation of a convention center in New Jersey (the “Center”).  The lessee of the Center, the 
New Jersey Sports and Exhibition Authority (the “NJSEA”), was a governmental entity that was 
the recipient of certain sales and luxury tax revenues, and was going to use those revenues to 
rehabilitate the Center.  After completing the plans for the rehabilitation of the Center, and 
completing a partial rehabilitation of the Center, the NJSEA was approached by a syndicator with 
a proposal for the “sale of the historic rehabilitation tax credits expected to be generated.”  In an 
initial summary of its proposal, the syndicator stated that “the best way to view the equity 
generated by a sale of the historic tax credits is to think of it as an $11 million interest only loan 
that has no term and may not require any principal repayment.”  As a result of the proposed “sale” 
of the previously unexpected historic tax credits, the NJSEA would be able to pay itself a 
previously unbudgeted developer fee.  Because the project was planned and partially 
constructed, none of the “sales” proceeds from Pitney Bowes would be needed for the completion 
of the Center. 

Pitney Bowes agreed to make its investments in the company only after it was reasonably sure 
that the entity would be eligible for the federal historic rehabilitation tax credit.  The transaction 
was structured so that Pitney Bowes would not make an equity investment until the company 
actually incurred the costs expected to generate the credits.  In addition, the NJSEA guaranteed 
that the rehabilitation of the Center would be completed, that the historic credit would be 
generated by the Center, and that it would fund any operating deficits generated by the Center.  
In addition, NJSEA guaranteed that Pitney Bowes would be paid a 3% annual “priority return” on 
its investment in the company, and this guaranty was backed-up by a Guaranteed Investment 
Contract with a solvent third party.  In fact, Pitney Bowe’s upside in the transaction was arguably 
limited to its priority return due to a put/call agreement between Pitney Bowes and NJSEA, and 
because the Center had significant economic operating deficits from its opening.  In addition, 
Pitney Bowes granted to NJSEA a “Consent Option”, which gave NJSEA the right to purchase 
Pitney Bowes’ interest in the transaction for a price not measured by the fair market value of the 
interests if NJSEA wanted to take actions not allowed by the operating agreement of the 
company.  Because the Consent Option purchase price was not based on fair market value, its 
existence arguably could have precluded Pitney Bowes from sharing in any up-side potential if 
the Center could have value apart from its use as set forth in the company operating agreement. 

The Third Circuit held that Pitney Bowes was not a partner in the partnership.  The Third Circuit’s 
determination was based on its conclusion that Pitney Bowes was completely protected from any 
downside risk of losing its investment.  In particular, the court noted the lack of “investment risk” 
(i.e., the risk that Pitney Bowes would not receive tax credits in an amount that was at least 
equivalent to installments it had made to date), the lack of “audit risk” (i.e., the risk that, due to a 
successful IRS challenge in disallowing any tax credits, Pitney Bowes would not receive at least 
the cash equivalent of the bargained-for tax credits), and the lack of “project risk” (i.e., the risk 
that Pitney Bowes would not receive all of its bargained-for tax credits (or cash equivalent) due to 
a failure of any part of the rehabilitation to be successfully completed).  The court also found 
Pitney Bowes lacked a “meaningful upside potential” (due to the precarious financial condition of 
the Center, the significant amount of debt owed to NJSEA, the Consent Agreement, and the 
put/call agreement). 

                                            
1Historic Boardwalk Hall, LLC v. Comm’r., No. 11-1832, August 27, 2012. 
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B. Impact on Federal Historic Tax Credit Transactions 

In the wake of Historic Boardwalk, federal historic tax credit transactions have slowed down 
significantly.  Some federal historic tax credit investors have stopped investing in transactions.  In 
response to taxpayer requests for guidance, the IRS has stated publicly that it intends to issue a 
safe harbor, in the form of a Revenue Procedure, for transactions in which the IRS would not 
challenge the investor’s status as partner for federal income tax purposes.  The timing and 
substance of that safe harbor guidance are not clear at this point. 

 
* * * 
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	7. Certain Expenditures of Lessee -- Expenditures of a lessee of a building are not “qualified rehabilitation expenditures” if on the date the rehabilitation is completed the remaining term of the lease (not including any renewal periods) is less than...

	F. Definition of Certified Historic Structure -- Under section 47(c)(3) of the Code, a building can be a “certified historic structure” if it is either listed in the National Register or is located in a “registered historic district” and certified as ...
	1. Listed in National Register --The National Register of Historic Places is maintained by the Department of the Interior under the National Historic Preservation Act.  The cumulative list of properties in the National Register is published annually i...
	2. Located in Registered District and Certified to Be of Historic Significance to the District -- Even if the building is not itself listed in the National Register, it can be a “certified historic structure” if it is located in a “registered historic...
	a. listed in the National Register, or
	b. both:
	(i) designated under a state or local statute certified by the Secretary of the Interior as containing criteria that will substantially achieve the purpose of preserving and rehabilitating buildings of historic significance to the district, and
	(ii) certified by the Secretary of the Interior as meeting substantially of the requirements for the listing of Districts in the National Register.  Department of Interior regulations set forth criteria for evaluating structures within “registered his...



	G. Pass-Through Election by Lessor -- The Revenue Reconciliation Act of 1990, P.L. 101-508 (“1990 RRA”), repealed former Code section 48(d), which provided a pass-through election allowing the lessor of a property that otherwise qualified for the reha...
	H. Progress Expenditures -- If a building is being rehabilitated and the “normal rehabilitation period” for the building is two years or more, and it is “reasonable to expect” that the building will be a “qualified rehabilitated building” in the hands...
	1. Normal Rehabilitation Period -- For the purposes of this provision, the “normal rehabilitation period” means the period reasonably expected to be required to rehabilitate the building from the time physical work begins and ending on the date the bu...
	2. Self-Rehabilitated Building -- A “self-rehabilitating building” is one for which it is reasonable to believe that more than half of the qualified rehabilitation expenditures will be made directly by the taxpayer.

	I. Effect of Credit on Basis -- Section 50(c) of the Code requires that the basis of the property must be reduced by the amount of the rehabilitation credit.  If the building is subject to the credit recapture provisions discussed immediately below, t...
	J. Recapture of Credit -- If the rehabilitated building is disposed of or “otherwise ceases to be investment credit property with respect to the taxpayer” within five years after the building was placed in service, the credit previously claimed is rec...
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	III.    Special Rules for Tax-Exempt Entities
	A. General Rule -- Section 47(c)(2)(B)(v) of the Code excludes from the definition of “qualified rehabilitation expenditure” any expenditure allocable to any portion of the property that is or may reasonably be expected to be “tax-exempt use property”...
	1. Disqualified Lease -- The term disqualified lease means any lease of the property to a tax-exempt entity, but only if:
	a. part or all of the property was financed (directly or indirectly) by an obligation the interest on which is exempt from tax under section 103(a) of the Code and the entity (or a related entity) participated in such financing,
	b. under the lease there is a fixed or determinable price purchase or sale option which involves the entity (or a related entity) or there is the equivalent of such an option,
	c. the lease has a lease term in excess of 20 years, or
	d. the lease occurs after a sale (or other transfer) of the property by, or lease of the property from, the entity (or a related entity) and the property has been used by the entity (or a related entity) before the sale (or other transfer) or lease.

	2. 50% Threshold Test -- If the portion of the property leased to tax-exempt entities in “disqualified leases” is no more than 50% of the property, the property is not considered “tax-exempt use property.”  I.R.C. § 168(h)(1)(B)(iii).  Although an exp...
	3. Exception for Short-Term Leases -- Property is not considered “tax-exempt use property” merely by reason of a “short-term lease.”  A short-term lease means any lease the term of which is:
	a. less than three years, and
	b. less than the greater of one year or 30% of the property’s present class life.

	4. Exception Where Property Used in an Unrelated Trade or Business -- The term tax-exempt use property does not include any portion of the property predominantly used by the tax-exempt entity (directly or through a partnership of which such entity is ...

	B. Property Leased to a Partnership -- Section 168(h) of the Code provides a special rule for property which is leased to a partnership.  Under this rule, the determination of whether any portion of such property is tax-exempt use property is made by ...
	1. Proportionate Share -- A tax-exempt entity’s proportionate share is determined on the basis of such entity’s share of partnership items of income or gain (excluding gain allocated under section 704(c) of the Code), whichever results in the largest ...
	2. Tax-Exempt Controlled Entity -- For purpose of this special rule, any tax-exempt controlled entity is treated as a tax-exempt entity unless the tax-exempt controlled entity makes a special election.  A tax-exempt controlled entity is any corporatio...

	C. Property Owned by a Partnership -- Section 168(h) of the Code also provides a special rule for property owned by a partnership which has both a tax-exempt entity (or tax-exempt controlled entity) and a person who is not a tax-exempt entity as partn...
	1. Qualified Allocation -- A qualified allocation means any allocation to a tax-exempt entity which (i) is consistent with such entity’s being allocated the same distributive share of each item of income, gain, loss, deduction, credit, and basis and s...
	2. Proportionate Share -- A tax-exempt entity’s proportionate share is determined on the basis of such entity’s share of partnership items of income or gain (excluding gain allocated under section 704(c) of the Code), whichever results in the largest ...
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