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FTC Issues Guidance on Native Advertising: Businesses 
Must Consider the Likelihood of Consumer Confusion 
 
Late last year, as the holidays approached, the Federal Trade Commission issued enforcement guidance 
on “native advertising” — ads that purposely are formatted to appear as noncommercial and are 
integrated into surrounding editorial content.  The agency’s guidance took two parts:  an Enforcement 
Policy Statement on deceptively formatted ads, and a Guide for Business on native advertising.  These 
long-awaited guidance documents follow on the FTC’s December 2013 “Blurred Lines” workshop on 
native advertising.  Importantly, the FTC notes that its policy statement does not apply just to advertisers 
but also to other parties that help create the content: ad agencies, ad networks and potentially, 
publishers.  
 
Native advertising is not a new concept — in the past, advertisers formatted direct mail pieces to appear 
as book reviews, or presented infomercials as feature TV programming.  The advent of digital ads, 
however, has changed advertisers’ ability to more seamlessly integrate sponsored content into 
surrounding editorial content and consumers’ ability to share such ads.  The FTC also mentions that 
digital advertising gives companies the ability to target natively formatted ads to individual consumers 
based on their known preferences.  
 
The FTC’s Enforcement Policy Statement asserts that advertising and promotional messages that are not 
identifiable as ads are deceptive, and therefore violate the FTC Act, if they mislead consumers into 
believing the ads are independent, impartial or are not issued by the sponsoring advertiser.  According to 
the FTC, the source and format of an ad, and not just its content, is important because: (a) knowing the 
source typically affects the weight and credibility consumers give an ad and (b) influences whether 
consumers will choose to interact with the ad.  
 
The FTC indicates that its deception analysis will turn on whether reasonable consumers would recognize 
a particular ad as an ad; not all natively formatted ads will trigger agency inquiry.  To aid our clients, we 
have distilled the following Dos and Don’ts from the agency’s Business Guidance:  
 
Do:  
 

• Be transparent.  Native articles should not imply that they are anything but ads.  The more a 
native ad is similar in format and topic to surrounding content, the more likely the advertiser will 
need to include a disclosure to prevent deception.  

• Make clear and prominent disclosures.  Use terms such as “Ad,” “Advertisement,” “Paid 
Advertisement” or “Sponsored Advertising Content.” 

• Advertisers must ensure that their native ads are identified as ads before a consumer clicks 
through and arrives at the main advertising page (no deceptive “door openers”).  But don’t make 
your disclosures too early, or consumers might miss them.   

• Disclosures should be near, above and to the left of a story headline.  

https://www.ftc.gov/public-statements/2015/12/commission-enforcement-policy-statement-deceptively-formatted
https://www.ftc.gov/public-statements/2015/12/commission-enforcement-policy-statement-deceptively-formatted
https://www.ftc.gov/tips-advice/business-center/guidance/native-advertising-guide-businesses
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• Disclosures should remain when native ads are republished by others.  

Don’t: 

• Assume that because a natively formatted article does not depict or mention your product it is not 
an advertisement.  The FTC’s guidance includes several such examples of native articles that it 
considers to be ads.   

• Rely on terms such as “Promoted,” “Promoted Stories,” “More Content for You” or “From Around 
the Web.” 

• Also, be careful using terms such as “Brought to you by,” “Presented by,” “Sponsored by” or 
“Promoted by.”  Consumers might misinterpret these to mean that the advertiser has funded or 
underwritten the ad but did not create or influence its content.  

Hunton & Williams LLP has extensive experience in this area, including counseling companies on 
advertising, marketing and other consumer protection issues.  Our practice includes a number of FTC 
alum, including the former chief of staff of the Bureau of Consumer Protection’s Division of Advertising 
Practices.  We are well situated to counsel clients on compliance with FTC advertising guidelines, 
including for digital and social media campaigns. 
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