
T he draft Data Protection 
Regulation (‘draft Regula-
tion’) published in January 
2012 provides individuals 

with the ‘right to data portability’.  
Although this is the first time that  
such a right has been included in  
data protection legislation, rather  
than being a new right, it is essentially 
an extension of an individual’s right  
of subject access. Its inclusion in the 
draft Regulation demonstrates the 
desire of European lawmakers to  
enhance individuals’ consumer rights 
by giving them more control over their 
own data and the right to move their 
data around as they switch and take 
up new services. In this article we 
explore the nature of this right, and 
the impact it will have on individuals 
and data controllers.   
 
 
Defining the right 
 
The right to data portability has two 
elements. Under Article 18(1) of the 
draft Regulation, individuals whose 
personal data are processed  
electronically and in a ‘structured  
and commonly used format’ are given 
the right to obtain a copy of that data 
for further use. Article 18(2) further 
provides for the right for individuals  
to transmit their personal data from 
one provider to another. Given that 
the majority of personal data are  
processed electronically, Article 18 
seems to have widespread applicabil-
ity and, therefore, the potential to offer 
significant benefits to individuals. In 
fact, some individuals, on first reading 
of the provisions (perhaps fuelled by 
media hype on this new right), may 
assume that they have a free man-
date to access ‘everything and any-
thing’. 
 
 
Restrictions on the right  
 
The right to data portability is,  
however, restricted in its application.  
It applies only to personal data that 
are processed in a structured and 
commonly used format. It is not clear 
what this means and no clarification  
is provided in the draft Regulation. 
However, it appears that data held  
in a format that is not commonly used 
will be outside the scope of such a 
right.  
 
In the UK, the Information Commis-

sioner’s Office (the ‘ICO’) has  
noted a danger that data controllers 
will seek to circumvent the provisions  
by holding information in non-
standard formats. The ICO suggests 
that one way of solving this potential 
issue is to require data controllers 
holding information in a non-standard 
format to convert it into a standard 
one, where this is reasonably  
practicable, should an individual wish 
to exercise his or her data portability 
right. The ICO does, however, recog-
nise this might present an additional 
burden on data controllers. 
 
In another limitation of the right, the 
European Commission is empowered 
under Article 18(3) to specify the  
electronic format in which personal 
data must be provided. As this is a 
reserved power, we do not yet know 
which formats may be specified by  
the Commission. This will be a partic-
ular challenge for the Commission. It 
is difficult to imagine how it will deter-
mine the specific format in a way that 
could encompass the range of tech-
nologies utilised by data controllers, 
and in a way that it is ‘future proof’ 
— one of the stated key goals of  
the draft Regulation.  
 
Finally, the right to have personal  
data transmitted to another provider 
under Article 18(2) is limited to situa-
tions where the individual has provid-
ed consent to the processing or the 
data are being processed pursuant  
to a contract.  
 
In his opinion on the draft Regulation, 
the European Data Protection  
Supervisor, Peter Hustinx, (‘EDPS’) 
expresses concern over the scope  
of Article 18(2) and questions whether 
the right should also extend to data 
which have been collected on other 
grounds. Indeed, there seems to be 
little reason why individuals’ rights  
are restricted in this way. One reason 
may be because it is only in these 
situations that there is a direct rela-
tionship between the individual and 
the data controller, and so the individ-
ual is able to enforce this right against 
the data controller. 
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Data portability as a  
consumer right 
 
The right to data portability seeks 
to enhance the consumer power of 
individuals. The aim is that, armed 
with a copy of their electronic personal 
data and the ability to demand  
transmission of their personal data  
to another provider, individuals will 
have greater freedom of choice when 
selecting service providers, and will 
find it easier to switch providers as  
a result. This freedom and choice will, 
in turn, lead to increased competition 
between service providers and ulti-
mately secure better value for money. 
Such a right is increasingly important 
when considering the commercial re-
ality, where data are accessed and 
manipulated by commercial organisa-
tions with relative ease but until now, 
not by consumers. This right seeks to 
re-address the balance between com-
mercial organisations and individuals, 
by boosting consumer empowerment.  
 
In addition, the right to data portability 
also relates to ongoing programmes  
in several European countries which 
are aimed at providing individuals  
with their personal data in a portable 
and electronic format. For example,  
in the UK, there is the MiData project, 
the goal of which is to enable consum-
ers to utilise their own data to help 
them better understand their own  
consumption behaviours and patterns, 
and make more informed and appro-
priate purchasing or consumption de-
cisions based on that data. Therefore, 
the draft Regulation’s requirement to 
provide individuals with the right to 
data portability would assist with these 
individual projects as well as providing 
uniform rights to individuals across 
Europe in the absence of any project 
at a national level.  
 
 
‘Take up’ of the data  
portability right 
 
Whilst on the face of it the right ap-
pears to be beneficial to consumers, 
whether individuals would fully utilise 
this right to further their consumer 
rights is not clear. Few European 
citizens are aware of their current  
right of subject access, and it is  
difficult to envisage that such a right 

would be taken up in a meaningful 
way by individuals. To a great extent, 
this will depend on educating individu-
als on their data protection rights.  
 
 
Compliance with the right 
to data portability 
 
For data controllers, compliance  
with the right could mean increased 
administration and cost. Whilst it 
would not require additional effort to 
provide personal data to individuals’ 
where the data controller utilised  
a commonly used format, where a  
different format is specified by the 
Commission, this is likely to give  
rise to additional cost. Finally, by com-
plying with the right to transmit per-
sonal data to another service provider 
there is a risk that trade secrets, confi-
dential information or intellectual prop-
erty rights of the original data control-
ler could be infringed.  Additional re-
sources and investment in IT may 
therefore be required to protect 
against this which will, of course, lead 
to increased cost for data controllers. 
  
In preparation for the new right  
to data portability, data controllers 
should review their procedures for 
dealing with requests for data, ensur-
ing that a workable process is in place 
which allows individuals to obtain their 
data electronically. They should also 
look to establishing standardised pro-
cesses to facilitate the transfer of data 
to other service providers, including  
a method of removing any confidential 
or commercially sensitive information 
from requested data.   
 
 
Changes proposed by the 
LIBE Committee 
 
On 10th January 2013, the  
Rapporteur to the EU Parliament’s 
Committee on Civil Liberties, Justice 
and Home Affairs (‘LIBE’) released  
its draft report on the draft Regulation 
(‘draft Report’). The draft Report  
contains suggested amendments  
to the draft Regulation and notably  
to the right to data portability. In par-
ticular, the draft Report recommends 
combining the right to data portability 
and the right of subject access,  
because “data portability is a mere 
specification of the right of the subject 
access”. In addition, the draft Report 
seeks to clarify the relationship be-

tween the right to data portability and 
the right to erasure/deletion of person-
al data. In particular, it states that the 
right to data portability is without prej-
udice to the obligation to delete per-
sonal data when no longer required. 
In practice, this means that where 
data are no longer required, they 
should be deleted and not retained in 
order to satisfy an individual’s right to 
data portability. This will be welcomed 
by the EDPS who previously raised 
concerns over possible conflict be-
tween these two rights.   
 
Finally, the draft Report suggests  
removing the power of the European 
Commission to specify the electronic 
format in which data will be provided 
to an individual. As noted above, the 
draft Report states that there is a risk 
that electronic formats may change 
“quicker than the adoption of imple-
menting acts” and that supervisory 
authorities, rather than the Commis-
sion, are best placed to specify a for-
mat if necessary. 
 
 
Conclusion 
 
The right to data portability is best 
understood as an extension to the 
current right of subject access. It is a 
welcome concept and has the poten-
tial to be powerful in enhancing indi-
viduals’ rights in a consumer context.  
However, as currently drafted, the 
right to data portability requires data 
controllers to comply with additional 
obligations (which are not fully out-
lined in the draft Regulation). As such, 
the potential impact on data control-
lers is significant. As the draft Regula-
tion makes it passage through the 
European Council and Parliament,  
it is hoped that further clarification  
on the scope of this right is provided. 
This will enable the right to data  
portability to strike the correct balance 
between the rights of individuals’ and 
the obligations on data controllers.  
 
Whilst the suggested amendments 
relating to data portability included in 
the draft Report are welcomed for the 
clarification they offer, it remains to be 
seen whether these will be taken on 
board by the Commission. 
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