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Because American courts have interpreted insurance policies in some unexpected ways over the 
past several decades, many insurance carriers and policyholders have shied away from U.S.-based 
insurance coverage and have flocked to Bermuda to use what are commonly referred to as “Bermuda 
Form” policies.  The idea is that the use of these foreign policies can mitigate some of the perceived 
risks posed by the American court system.

Originally, Bermuda Form policies required disputes to be subject to arbitration governed by U.S. 
substantive law, but with procedural and arbitration rules governed by English law.  The view was 
that this would, in theory, make coverage litigation less expensive or unwieldy.

As the Bermuda insurance market has developed, however, more insurance and reinsurance 
agreements are now designating Bermuda substantive law.  Bermuda law is largely modeled after 
English common law, but it has a few of its own quirks.  Thus, in considering whether to purchase 
these policies, policyholders will need to demystify this tripartite governing law, and they should keep 
in mind several potential key differences between U.S. insurance law and Bermuda’s developing 
insurance framework.

COVERAGE FOR ‘PROPERTY DAMAGE’

Policy language under U.S. law may result in broader coverage for certain liabilities than would 
similar language governed by Bermudian law.  For example, jurisdictions can vary as to what 
constitutes physical damage to property.  In the American legal system, incorporating a defective 
product or commodity within another product can amount to physical damage.1

Courts in the English system have gone the other way, holding that such incorporation does not, 
by itself, result in physical damage to property.2  Depending on the language of the form used, 
Bermuda courts may be expected to follow that precedent, giving policyholders a narrower scope 
of coverage.

COVERAGE FOR SETTLEMENT COSTS

A Bermudian court guided by English law also probably would follow the principle that an insurer 
is not required to indemnify its insured for settlement costs unless there is “actual legal liability,” 
absent any language to the contrary. 

Recently, in AstraZeneca Insurance Co. v. XL Insurance (Bermuda) Ltd., the English Court of Appeal 
held that there must be a demonstration of actual legal liability on a balance of probabilities, as 
opposed to an “arguable liability,” for the insured to be entitled to an indemnity.3
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In contrast, the rule in many U.S. jurisdictions is that the insured need only show that it made 
a reasonable, good-faith settlement of a potential liability.4  Thus, a Bermudian choice-of-
law provision can significantly affect a strategy in considering whether a settlement would be 
commercially sensible.  A well-informed strategy is particularly important when a Bermuda 
Form policy-holder participates in coverage litigation in a U.S. court, which is comparatively 
more expensive than Bermuda-based litigation but still governed by Bermuda’s limitations on 
coverage for settlement costs.

QUESTIONS OF ARBITRABILITY

The general rule in the United States is that courts should decide whether claims fall within the 
scope of the arbitration agreement, unless the parties “clearly and unmistakably” intend that the 
arbitrators should decide arbitrability.5 

Bermuda law, however, leaves “arbitrability” to be decided by an arbitrator.6  In fact, the arbitral 
tribunal has authority to rule on whether there is an arbitration agreement at all.  Furthermore, 
under the English common-law doctrine of “separability,” an arbitration provision is treated as a 
separate agreement independent of the overall agreement in which it is found, which means that 
a challenge to the enforceability of the parties’ overall agreement does not necessarily preclude 
the arbitral tribunal from ruling on its own jurisdiction.7

ARBITRATION PROCEDURES AND DAMAGES

Generally, Bermuda arbitrations will adopt procedures influenced by Bermudian and English 
civil procedure.  For example, the parties will typically first exchange statements of the case and 
documentary discovery, followed by an exchange of fact and expert-witness statements.8  The 
tribunal may also appoint its own expert.9

In addition, there can be differences in what is or is not considered privileged in a Bermuda Form 
arbitration.  Bermuda law recognizes only two types of privilege: the legal professional privilege 
and the litigation privilege.  An arbitral tribunal in Bermuda may not uphold a claim of privilege 
if it does not fall within these two categories.10 

Notably, U.S. states vary in whether arbitrators are permitted to award punitive damages, and 
arbitrations governed by the rules of the Federal Arbitration Association have allowed such 
damages.11  However, under Bermuda law, it is unlikely that the arbitral tribunal would have 
power to award punitive damages without a clear agreement authorizing such a remedy.

VACATING ARBITRATION AWARDS

Grounds for challenging an award under Bermuda law also differ from the U.S. approach.  Under 
Bermuda law, an award can be set aside if: 

•	 A	party	to	the	arbitration	agreement	was	incapacitated.

•	 The	arbitration	agreement	was	invalid.

•	 A	party	was	not	given	proper	notice	of	the	appointment	of	an	arbitrator	or	of	the	proceedings,	
or was otherwise unable to present its case.

•	 The	award	deals	with	a	dispute	outside	the	scope	of	the	arbitration	agreement.

•	 The	arbitral	tribunal,	or	the	procedure	it	adopted,	was	not	in	accordance	with	the	agreement	
of the parties.

•	 The	 court	 finds	 that	 the	 subject	 matter	 of	 the	 dispute	 is	 not	 capable	 of	 settlement	 in	
arbitration by the law of Bermuda or 

•	 The	award	offends	public	policy.12 

Many insurance carriers 
and policyholders have 
shied away from U.S.-based 
insurance coverage and have 
flocked to Bermuda.
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Under the U.S. Federal Arbitration Act, however, an award may be vacated only if the award was 
procured by corruption, fraud or undue means; there was evident partiality in the arbitrators; the 
arbitrators were guilty of any misconduct that caused prejudice; or the arbitrators exceeded their 
powers.13

AVOIDING BERMUDA LAW?

Even with a Bermuda choice-of-law provision, it may be possible to avoid application of 
unfavorable Bermuda law.  In Ghose v. CNA Reinsurance Co., a New York state court considered a 
choice-of-law clause in an insurance policy providing that “this policy shall be interpreted under, 
governed by and construed in accordance with the laws of the jurisdiction of [Bermuda].”14  In 
that case, the defendant directors and officers liability insurers had given notice to rescind a D&O 
policy, and given the favorable Bermuda law relating to rescission as compared with New York 
law, the insurers argued that Bermuda law should apply.

The court acknowledged that the choice-of-law clause must apply to the parties’ “contractual” 
causes of action.  However, the court did not consider the clause to be encompassing enough to 
include “non-contractual” causes of action or affirmative defenses, such as the insurer’s claim 
of rescission based on fraudulent inducement.  The court therefore applied New York law, rather 
than Bermuda law, to the insurer’s claim.15

CONCLUSION

As Bermuda Form policies become increasingly common, policyholders will need to keep 
these jurisdictional differences in mind, since the choice-of-law clause has the potential to 
significantly increase or decrease the scope of coverage.  As explained above, application 
of Bermuda law can have a significant effect on insurance coverage litigation, arbitration  
and settlement strategies.  Coverage counsel can assist policyholders in demystifying unfamiliar 
coverage types in order to evaluate their particular risk profiles in an increasingly international 
insurance marketplace.  
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