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I. Investing In Latin America

With the continuing increase in cross-border invest-
ments,1 both North-South and South-South, it bears
reminding that companies must plan in the good times
for the eventuality that parties may not see eye-to-eye in
the future – something known but not always imple-
mented. Latin America is poised for even greater invest-
ment due to high economic growth rates2 and a
burgeoning middle class with its increased demand
for goods and services.3 Some investors believe Latin
America to be in a better position for growth than Asia.4

With increased investment, however, comes an in-
creased likelihood of disputes. Disputes, particularly
those involving parties of different nationalities, multi-
national entities, or foreign sovereigns, can be incred-
ibly expensive and can seriously affect a client’s bottom

line. As also stated in the book from which the title to
this article is taken, words can be incredibly powerful.5

Resolving cross-border disputes effectively and cost-
efficiently requires a clear and thoughtful dispute reso-
lution mechanism. As ‘‘[t]he end was contained in the
beginning,’’6 so too is an arbitration controlled by the
provision contained in the deal documents.

In an effort to regulate costs and avoid local courts,
arbitration has become an increasingly popular option.
As such, alternative dispute resolution mechanisms
should be discussed with clients, and great care should
be taken in preparing such agreements before the dis-
putes arise. The key to ensuring a cost-effective and
efficient arbitration is careful consideration of numer-
ous factors. While much of this article can be applied to
crafting an effective arbitration agreement generally,
this article makes reference to issues specific to deals
involving Latin American entities. Considering the fol-
lowing topics is fundamental to preparing an arbitration
provision that captures the intent of the parties and
avoids needless litigation and costs. They are: 1) con-
ditions subsequent to the arbitration; 2) choice of law;
3) the seat of arbitration; 4) timing provisions; 5) qual-
ity and number of arbiters; 6) confidentiality measures,
7) language; 8) categorization as a ‘‘domestic’’ or ‘‘inter-
national’’ arbitration; 9) costs and attorneys’ fees, and;
10) concurrent, subsequent, and final proceedings.
Each are dealt with, in turn, from the perspective of
a U.S. practitioner attempting to limit his client’s
risk and future costs when dealing with a Latin
American entity.
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II. The Risks Run When Not Utilizing An
Arbitration Provision

The main benefit of a properly drafted arbitration
clause is that it avoids needless litigation – generally
seen as the most expensive way of resolving a dispute.7

Litigation costs are increased when there is an interna-
tional connection and parties file competing lawsuits in
different countries. As litigation is guided and limited
by the Court system of the country the proceedings are
in, there is an increased degree of uncertainty and the
possibility of contradictory verdicts – a problem heigh-
tened when one of the parties is a sovereign. Even if a
judgment was obtained in a United States court, pla-
cing complete faith in that judgment may be mis-
guided. The United States does not have any treaties
providing for the enforcement of foreign judgments.8

Thus localizing U.S. judgments in Latin America pre-
sents a whole new set of challenges and hazards for
creditors, not to mention greater delays in collecting.9

Most Latin American countries require that there be
reciprocity with the originating country before they
enforce a foreign judgment.10 This may be difficult to
satisfy for a U.S. judgment.11

Because of real or imagined deficiencies in the court
systems of Latin America, as well as an increased posi-
tive reception of arbitration by Latin American coun-
tries, arbitration has become a more popular option.12

The Latin American public at large has, relative to the
perception of United States citizens to their courts, a
poor perception regarding to the judiciary. On average,
around only 30% of survey respondents in Latin Amer-
ican countries reported having ‘‘a lot’’ or ‘‘some’’ con-
fidence in the judiciary.13 Further, Latin American
judicial proceedings can be very lengthy. Faced with
this backdrop, parties to a Latin American transaction
are usually willing to enter into arbitration agreements.

III. Important Considerations In Drafting A
Latin American Arbitration Provision

Arbitration allows for extreme flexibility in the proce-
dures and allows the parties to control many more
aspects of the process than traditional litigation. This
inherent flexibility makes it critical that parties draft
precise arbitration clauses that specify exactly what
they want and how the proceedings should occur. In
other words, practitioners should craft provisions which
ensures they receive all the expected benefits of arbitra-
tion, and few, if any, of the disadvantages. Unfortu-
nately, arbitration provisions were often treated as an

afterthought by attorneys working the deal because they
are so focused on working out terms.14 Luckily, there
has been a recent trend by practitioners to place greater
importance on arbitration provisions.15 By taking the
time to draft a clear arbitration agreement, costly sur-
prises and delays may be avoided. Additionally, the
parties are far more likely to agree on aspects of the
litigation while they are still on good terms and nego-
tiating a mutually beneficial agreement, than when the
dispute has already arisen and the relationship may have
soured. Indeed, every arbitration provision should be
drafted with a view towards a dystopian future.16 Every
issue which the parties can agree to in advance is one
less issue that may contribute to delay or cost further
down the road. Particularly costly is litigating whether
there is an enforceable agreement in the first place.
Luckily, many of these issues and costs can be avoided.

Although each contract presents a unique factual sce-
nario that may give rise to numerous other considera-
tions, below are ten universal topics that should always
be considered when drafting an arbitration provision
in a Latin American deal:

1. Conditions Subsequent To The
Arbitration

It may be beneficial to require the parties to comply
with certain requirements before a formal demand
for arbitration is made. Some examples include submis-
sion of the claim to administrative process, waiting a
certain number of days from the time the claim matures
until arbitration can be sought, and notice or conferral
requirements. Including such a provision can assist the
parties to better understand each other’s positions
prior to initiating an arbitration, and may lead to a
quicker and cheaper resolution of the dispute, even
before initiating arbitration. This is a particularly
enticing option when the parties regularly conduct
business with each other or have a long-standing
good relationship.

2. Choice Of Law

While choice of law provisions have become common-
place in international contracts, some courts have found
that general choice of law provisions do not necessarily
require that the arbitration clause be interpreted under
the general chosen law provision.17 This can be easily
avoided by making explicit in the arbitration clause
itself that a particular law will govern the interpretation
of the clause and the arbitration proceedings. Doing so
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eliminates needless expense and delay. Unless explicitly
stated, certain areas of law may be governed by local law
contrary to a party’s intent at the time it entered into
the agreement. For example, many arbitration forums
have limited rules regarding discovery, and local law
may fill the avoid. While the International Bar Associa-
tion’s Rules on the Taking of Evidence in International
Arbitration have been widely adopted,18 it has not been
universally accepted. In Latin America, discovery and
the use of testimonial evidence is not as common or as
far-reaching as it is in the United States. Therefore
parties should decide whether they should address
discovery or any other additional substantive law or
procedure in the arbitration clause.

3. Seat Of Arbitration

Parties are generally free to select any forum. Some
considerations that may factor into a party’s decision
are: the connection between the performance of the
contract and the forum locale, the relationship of the
individual parties to the locale, location of relevant wit-
nesses and documents, and whether the party has a
relationship with competent counsel that practices
before that forum. Of utmost importance is under-
standing the forum’s specific rules and practices. The
interplay between the forum’s rules and practices and
the arbitration agreement will govern how the arbitra-
tion will proceed. Indeed, many of the topics in this list
could be considered sub-topics of this particular con-
sideration. It is therefore critical that practitioners famil-
iarize themselves with the particular forum’s rules
before drafting the arbitration clause.

In order to determine which forum is applicable, it is
imperative to understand the parties and the nature of
the transaction. Generally, some popular arbitration
forums, each with their own specific rules and practices
are: the International Centre for Settlement of Invest-
ment Disputes (‘‘ICSID’’), the London Court of Arbi-
tration (‘‘LCIA’’), the International Chamber of
Commerce Court of Arbitration (‘‘ICC’’), the United
Nations Commission on International Trade Law
(‘‘UNCITRAL’’), and the International Centre for Dis-
pute Resolution (‘‘ICDR’’), the foreign branch of the
American Arbitration Association (‘‘AAA’’). In a fairly
recent survey, 50% of respondents chose the ICC
as their preferred arbitration institution.19 14% of
respondents preferred the LCIA, while 8% prefer-
red the AAA/ICDR.20 It is worth noting that the
law is unsettled as to the enforceability of so-called

‘‘mix-and-match’’ or ‘‘hybrid’’ arbitration provisions:
where the parties choose a specific forum’s rules but
agree that the arbitration should be administered by
a different forum.21

Further, certain regional trade agreements, such as
the Andean Community of Nations (‘‘CAN’’) and the
Central American Common Market (‘‘CACM’’), pro-
vide their own permanent courts to solve disputes.
Other agreements, such as the North American Free
Trade Agreement (‘‘NAFTA’’), the Dominican
Republic – Central America Free Trade Agreement
(‘‘CAFTA-DR’’), and the Common Market for the
South (‘‘MERCOSUR’’) allow qualifying disputes to
be settled in international arbitration. It is important
to note that the dispute resolution mechanisms in these
trade agreements are not always available to private
parties, or that the claim may not otherwise qualify.
Practitioners must take special care in choosing an arbi-
tration forum where a sovereign is a party to the agree-
ment. Not all Latin American sovereigns participate or
recognize all arbitration forums.22 If a sovereign does
agree to arbitrate, it may insist on an arbitration seated
in its own jurisdiction.23

In certain situations, the parties may prefer to have their
dispute arbitrated in front of a local arbitration forum.
Also, some Latin American companies, particularly
state-owned companies or companies with relatively
higher bargaining power, may require that the arbitra-
tion take place in a local, national forum. Like interna-
tional forums, local forums are not all created equal. A
few well-regarded institutions are discussed below, but
each of them have their own idiosyncrasies which must
be researched before agreeing to an arbitration there.
For example, the Centro de Arbitraje y Conciliación de la
Càmara de Comercio de Bogotà (Arbitration and Con-
ciliation Center of the Bogota Chamber of Commerce),
like Colombian arbitration law generally, is rapidly
modernizing.24 While that forum gets relatively
few international cases, it is the ICC’s representative
in Colombia and is the only Latin American institution
authorized to conduct ICSID hearings.25 Sometimes
arbitrating in front of a local forum can be to the benefit
of the parties. For example, arbitrating before the Cen-
tro de Arbitragem e MediaÇão da Câmara de Comércio
Brasil-Canada (Arbitration and Mediation Center of
the Brazil-Canada Chamber of Commerce), one of
Brazil’s oldest arbitration forums, can allow parties
to avoid a currency remittance tax which can reach
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up to 30%.26 The Centro de Arbitraje de México (Arbi-
tration Center of Mexico), where the secretary general
and the ‘‘general council’’ are composed of renown
Mexican jurists, offers greater control of the process
and content-quality of the arbitration.27 And the Centro
de Mediación y Arbitraje de la Càmara Nacional de
Comercio de la Ciudad de México (Mediation and Arbi-
tration Centre of the National Chamber of Commerce
of Mexico City), with rules promulgated in 2007 that
follow UNCITRAL principles, has an extraordinarily
fast small claims procedure for claims under $45,000.28

Again, knowledge of the parties involved, the available
forums, and the underlying law are paramount.

4. Timing Provisions

One of the reasons arbitration is viewed favorably is
because it allows for the expeditious resolution of dis-
putes. The parties can agree on how long an arbitration
can take from the demand to final resolution. Setting an
unreasonable or unclear time limit can create jurisdic-
tional and enforcement issues.29 It is important to note
that some arbitration forums already impose time limits
on a length of arbitration,30 while others have different
provisions that provide for shorten time limits under
their rules.31

5. Quality And Number Of Arbiters

Parties can agree beforehand how many arbiters should
serve and what qualifications they should or should not
have. In one contract, the arbitration provision allowed
each party to an arbitration to name an arbiter. Unfor-
tunately when a dispute arose under that contract, there
were two claimants and only one respondent.32 Con-
cerned about the impartiality of the arbitration tribunal,
the respondent waived the clause. Precise drafting or
clear understanding of the arbitration forum’s rules for
selecting arbiters could avoid these kinds of issues. The
arbitration provision could have clearly stated: ‘‘The
arbitration panel will be composed of three arbitrators –
one elected by the Claimant(s), one selected by the
Respondent(s), and a third selected by the arbitration
body.’’ Another consideration is that while a greater
number of arbiters may help ensure an impartial result,
each additional arbiter increases the costs and time
necessary to reach resolution.

Parties may also want to consider the qualifications
they want potential arbiters to possess. Common con-
siderations include an arbiter’s familiarity with the
relevant law, nationality, language proficiency, and

technical/experiential background.33 In some instances
the parties may agree that the arbiters can be chosen by
the arbitration forum, or that the arbitration forum may
do so only in the event that the parties cannot agree on
an arbiter. There are reasons, however, to insist on
certain qualifications.34 Being too specific or demand-
ing in terms of qualifications, however, may lead to
delays as finding an adequate, available, and willing
arbiter may be difficult.

6. Confidentiality

As opposed to court filings, arbitrations are conducted
outside the public record and typically allow for greater
confidentiality. Certain categories of information such
as patents and trade secrets, however, may still need
additional protection. In one survey, 62% of corporate
respondents stated that confidentiality was ‘‘very
important’’ to them in international arbitration, and
an additional 24% said it was ‘‘quite important.’’35 Spe-
cific arbitration provisions in the contract are a fast and
inexpensive way of allaying these concerns. Certain for-
ums already have rules providing for confidentiality.36

7. Language

When dealing with Latin America, language may be an
issue. The arbitration provisions should make explicit
the language the arbitration will proceed under. Lan-
guage may also be a requisite in choosing an arbiter.
Typically the language of the arbitration is the same as
either the language of the most relevant documents
and/or witnesses, or the controlling language of the
contract. In the absence of an explicit language provi-
sion, some forums such as the LCIA and the AAA
provide that arbitrations must be conducted in the
language of the arbitration clause, while others, such
as the ICC and UNCITRAL give the arbiter the power
to choose the language of the arbitration.

8. ‘‘Domestic’’ Or ‘‘International’’

While it may seem obvious that a dispute between
parties from different countries is an ‘‘international’’
arbitration, one should not make that assumption.
Some countries have specific laws which deal with the
‘‘domestic’’ versus ‘‘international’’ categorization of arbi-
trations.37 Further, some arbitration forums have very
different rules depending on how the arbitration is
categorized. For example, in one arbitration, a Latin
American governmental agency took the position that
a dispute between it and a consortium of multinational
corporations was ‘‘domestic’’ so that it could appoint
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arbiters of the same nationality as the agency. This gave
rise to increased costs, not only because of the necessary
expense of researching and briefing the arbiters on the
topic, but because of numerous tricky procedural issues
that arose because the parties were in disagreement
over the categorization of the arbitration, and which
set of rules applied. This problem could have been
avoided with the inclusion of just a few words in the
arbitration clause.

9. Costs And Attorneys’ Fees

Practitioners should consider if they wish to include
awarding costs and attorneys’ fees to the prevailing
party. Without such a provision, allocation of costs
and attorneys’ fees are at the discretion of the arbiter
or the arbitration tribunal. Practitioners may want to
include a provision explicitly prohibiting the awarding
of attorneys’ fees and costs. As opposed to the U.S.,
many legal systems, and thus arbiters who were trained
in that legal system, have a greater propensity for award-
ing fees and costs to the prevailing party.

10. Concurrent, Subsequent, And Final
Proceedings

An arbitration clause should be drafted with possible
disputes and end-results in mind.38 The parties should
analyze if potential disputes or awards issued by an
arbitration tribunal may be barred in relevant countries.
In the U.S., parties are permitted to arbitrate contrac-
tual matters as well as certain issues related to tort and
statutory law. While Latin American countries are not
uniform in their treatment of what is ‘‘arbitrable’’ or
what constitutes an enforceable award, certain topics
such as criminal matters,39 matters concerning labor
disputes,40 and matters otherwise barred for ‘‘public
policy’’ considerations,41 for example, tend to be
excluded more than others.

A well-drafted arbitration clause should be understood
as the exclusive or final resolution of a dispute. Some
Latin American countries, but not most, allow parties
to appeal an award issued in that country.42 This may
sometimes be waived by the parties.43 Additionally,
while there may be situations where the parties wish
to provide for the option of arbitration but not foreclose
the right to mediate, litigate, or otherwise attempt to
resolve the dispute in some other manner or forum,
the arbitration provision should make explicit the
parties’ intent.

IV. Conclusion
The economies of Latin America are booming and are
poised for even greater growth.44 While there are inher-
ent risks and costs when investing in Latin America, as
with any transaction, these can be lessened if parties
take the small affirmative step of preparing detailed
arbitration provisions. The costs to the parties are mini-
mal and can eliminate needless litigation and expense,
giving parties a fair and expeditious mechanism for
resolving their disputes in a way they both desire.
Every issue made explicit in the arbitration provision
before a dispute arises or the relationship turns sour,
better serves both parties.
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(requiring that, under no circumstances, can an arbi-
tration tribunal take more than six months from the
date of constitution to issue a resolution).

31. See, e.g., ICC Rules, art. 32(1) (enabling the parties
to shorten time limits provided for in the Rules).

32. But see, Orwell, supra note 5, at 595 (‘‘TWO AND
TWO MAKES FIVE’’).

33. While arbitration gives parties a great deal of latitude
in agreeing as to what qualifications a potential arbiter
must possess, some countries prohibit preclusion for
specific reasons. See, e.g., L. 1563/12, July 12, 2012,
Diario Oficial, art. 73(1) (Colom.) (prohibiting the
preclusion of a person to serve as arbiter for reasons
of nationality; a violation of this law may render an
arbitration agreement void).

34. For example, when dealing with a Sovereign, one party
may want to insist on the arbiter being of a neutral
nationality. In the case of a contract dealing with com-
plex or sophisticated technologies, a party may insist
that the arbiter possess certain training or knowledge.

35. See Sch. of Int’l Arbitration, supra note 19.

36. See, e.g., ICC Rules Art. 22(3).

37. See, e.g., L. 5, July 8, 1999, Gaceta Oficial 23,837 de
10 de julio de 1999, art. 5 [Panama]; L. 1563/12,
July 12, 2012, Diario Oficial, art. 62 – 68 (Colom.).

38. Compare Orwell, supra note 5, at 604 (‘‘To die hating
them, that was freedom.’’) and Orwell, supra note 5,
at 637 – 38 (‘‘But it was alright, everything was alright,

the struggle was finished. He had won the victory over
himself. He loved Big Brother.’’).

39. See, e.g., Cód. Proc. Civ. y Com., art. 760 [Arg.];
Código Orgànico de Tribunales [Cód. Org. Trib.]
[Judiciary Code], art. 239 (Chile).

40. See, e.g., Ley de Arbitraje y Conciliación No. 1770
[Arbitration and Conciliation Law No. 1770],
March 10, 1997, art. 6(II) (Bolivia); Decreto No.
67-95: Ley de Arbitraje [Decree No. 67-95: Arbitra-
tion Law], art. 3(4) (Guatemala).

41. See, e.g., Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards, Art. V(2)(b),
June 10, 1958, available at <http://www.uncitral.org/

uncitral/en/uncitral_texts/arbitration/NYConven

tion.html>. Further, it is an inherent risk, particu-

larly with developing countries, that sovereigns

may interfere in arbitration proceedings or declare

‘‘emergencies’’ that would allow it to nullify an arbi-

tration award on ‘‘public policy’’ grounds. Cf. Uni-

ted States Trade Rep., 2013 Nat’l Trade Estimate

Report on Foreign Trade Barriers, pg. 172 (stating

that Honduras routinely declares ‘‘emergencies’’ to

circumvent bidding procedures required by

CAFTA-DR).

42. For example, Argentina and Chile allow appeals from
an arbitral award. See Cód. Proc. Civ. y Com., art. 760
(Arg.); Cód. Org. Trib., art. 239 (Chile). Other coun-
tries, such as Bolivia, Guatemala, and Panama, do not
allow appeals. See Ley de Arbitraje y Conciliación No.
1770 [Arbitration and Conciliation Law No. 1770],
March 10, 1997, art. 62 (Bolivia); Decreto No. 67-95:
Ley de Arbitraje [Decree No. 67-95: Arbitration
Law], art. 43 (Guatemala); Decreto Ley No. 5,
July 8, 1999, Gaceta Oficial 23,837 de 10 de julio
de 1999, art. 34 (Panama).

43. See, e.g., Cód. Proc. Civ. y Com., art. 760 (Arg.); Cód.
Org. Trib., art. 239 (Chile).

44. See Guthrie, supra note 1; Romero, supra note 2;
Molinski, supra note 2; Watts, supra note 2; Barnes,
supra note 3. n
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