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Among a spate of new regulations, many 
of which are still unclear, the Dodd-
Frank Wall Street Reform and Con-
sumer Protections act also promises 

to expand protections for 
whistle-blowers.

These increased pro-
tections, experts say, will 
have a significant impact 
on companies across the 
nation.

Kurt Powell, managing 
partner and head of the La-
bor and Employment Prac-
tice at law firm Hunton & 
Williams LLP, recently 
shared with Atlanta Business Chronicle some 
of the likely changes related to whistle-blow-
ers to come out of the Dodd-Frank Act.

Q In what way does the Dodd-Frank Wall 
Street Reform and Consumer Protection 
Act address whistle-blowers?

A Dodd-Frank creates new whistle-blower 
protections by prohibiting retaliation 
against any individual who provides 

information related to violations of the se-
curities laws to the Securities and Exchange 
Commission; significantly expends the scope 
of existing whistle-blower rights under the 
Sarbanes-Oxley Act (SOX); and provides a 
“reward” program for those who report viola-
tions to the SEC.

Q What protections did whistle-blowers 
have prior to the most recent financial 
reform?

A Previously, whistle-blower protections 
were limited to employees of publicly 
traded companies who were retaliated 

against because they reported and had a rea-
sonable belief that the company had engaged 
in some type of fraud related to shareholders.

Q How does the Dodd-Frank Act expand 
those protections?

A Dodd-Frank expands whistle-blower 
protections by extending coverage 
of SOX whistle-blower provisions to  

include both publicly traded companies and 
any subsidiary or affiliate whose financial 
information is included in the consolidated 
financial statements. Dodd-Frank also pro-
vides for a new private right of action that 
an individual can bring directly in federal 
court and it provides for jury trials of such 
claims. These are just a few of the changes, 
but overall the risks significantly increased 
in such cases.

Q What is the reward program for whistle-
blowers established by the SEC?

A Dodd-Frank creates an incentive and 
reward program to encourage reporting 
of violations. An individual who reports 

“original information” to the government 
which leads to a successful enforcement ac-
tion by the SEC or DOJ is entitled to a reward 
of 10 percent to 30 percent of monetary sanc-
tions exceeding $1 million.

Q What impact will these protections have 
on the number of reported claims?

A It is difficult to determine the impact on 
the number of claims. In general, you 
would expect to see more claims and at 

the very least, companies will face greater 
risks when such claims are asserted.

Q In what ways will these new rules impact 
companies?

A Previously, there were numerous de-
fenses a company could present in re-
sponse to a whistle-blower claim under 

SOX. As a result, the vast majority of claims 
were unsuccessful. Now, companies face 
greater risks and have fewer defenses avail-
able to them. In addition, there are compa-
nies that were not previously covered by the 
SOX whistle-blower provisions that are now 
covered by Dodd-Frank provisions — par-
ticularly in the financial services and mort-
gage industry.

Q How can companies protect themselves 
from whistle-blower claims?

A Given the expanded protections avail-
able to employees and the increased 
risks associated with whistle-blower 

claims, companies should focus on robust 
compliance programs, management training 
and internal audit processes. Establishing the 
proper corporate culture and “tone at the top” 
of an organization is equally important.

Q How can businesses review their com-
pliance programs to prevent claims in 
the first place?

A Companies should examine their com-
pliance programs and reporting proce-
dures. Corporate ethics and compliance 

initiatives need to have more impact than 
written procedures that simply “check the 
box.” Companies may have to convince a jury 
that their compliance and ethics programs 
were high priorities within the organization, 
so they should evaluate their practices with 
this in mind.

Q What rights do companies in whistle-
blower cases have? When might their 
actions be considered retaliation and 

how can that be avoided?

A To avoid claims of retaliation, employ-
ers should focus on the fundamentals 
of sound management and have robust 

corporate compliance and audit function. The 
objective should be to “bake” compliance 
into the organization’s culture.

Q What other issues related to the Dodd-
Frank Act should employers watch 
closely and why?

A The new regulations which will be is-
sued pursuant to Dodd-Frank could 
have a tremendous impact on compa-

nies. We are monitoring the regulatory pro-
cess for our clients, and companies should 
work closely with industry and employer 
associations to provide comment and input 
into this process before the regulations are 
finalized.

Powell is the Office Managing Partner and a 
member of the Labor and Employment Practice of 

Hunton & Williams LLP’s Atlanta office.
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Geo rgia may have been originally 
founded to give English debtors a 
fresh start, but when it comes to 
mortgage foreclosure it’s one of the 

nation’s most pro-lender states.
And the ease and speed with which a 

lender can foreclose on a delinquent bor-
rower may be masking the paperwork 
problems that have generated controversy 
nationally, according to foreclosure critics.

Across the country, courts found 
instances in which bank employees 
falsely swore that they had reviewed 
foreclosure documents.

While few instances of the paperwork 
problems such as “robo-signers” have 
surfaced here, its very likely they’re 
occurring with even greater frequency 
than elsewhere, said Frank Alexander, a 
professor at Emory University Law School 
and an expert in real estate finance in 
Georgia.

“If anything, I think it’s a greater 
problem in Georgia than in other states — 
it’s simply going unaddressed,” Alexander 
said. “The question is what kind of safe-
guards are there to minimize the potential 
problems.”

Georgia, along with a majority of other 
states, lets loan holders sign declarations 
that certain steps have been taken, 
including attempting to find a solution to 
help the borrower keep the home.

Residential property can then be seized 
without a court hearing. This four-week 
process often means that a homeowner 
can find himself evicted without knowing 
whether the lender followed the correct 
procedures, Alexander said.

“The questions about execution and 
recording of documents which are coming 
up in other jurisdictions are also very 
much present in every single foreclosure 

in Georgia,” he said. “Does the lender 
seeking to conduct the foreclosure have a 
right to do so and can he do it right?”

Nationwide, some bank employees 
signed hundreds or even thousands of 
foreclosure documents without looking at 
the content and some signatures were 
fraudulent. 

As a result of these cases, national 
lenders briefly stopped their foreclosure 
process in September when a scandal 
flared over instances of shoddy 
documentation.

Most of these problems were brought 
to light in states that require judicial hear-
ings. One result is that attorneys general 
in 49 states, including Georgia, joined in 
a coordinated investigation of lenders’ 
foreclosure practices. 

Defenders of Georgia’s foreclosure 
process argue that it has been in place for 
many years and few problems have 
surfaced. 

“To think that hundreds of thousands of 
foreclosures were somehow improper is a 
bit of an exaggeration,” said Don Lampe, 
an attorney who heads the Regulatory 
Compliance and Consumer Credit 
Practice team at Womble Carlyle 
Sandridge & Rice PLLC. “I think as the 
attorneys general look at this, they will 
find some issues with some servicers, but 
I don’t think the outcome of this is going 
to be widespread findings that some 
incredible number of foreclosures haven’t 
been handled correctly.”

Homes are being foreclosed because the 
borrower is in default. Having a stream-
lined procedure is in everyone’s best 
interest, he added. Requiring court hear-
ings would lengthen the foreclosure 
process and raise costs for both lenders 
and borrowers. 

“It’s all involved in the pricing of the 
mortgage,” said Steve DunlevIe, a partner 

with Womble Carlyle Sandridge & Ric e. 
“In Georgia, where a lender can count on a 
reasonably expeditious foreclose process, 
that means they’re going to undergo less 
time and expense as a general rule. That 
doesn’t mean that a homeowner can’t go to 
court and try to block a foreclosure on 
some ground that the lender is acting 
improperly, that he’s not in default, or that 
it’s not the right lender. It’s not automatic.”

Complaints about foreclosures have 
increased as a worsening economy has 
caused their numbers to skyrocket. 
Georgia ranks seventh in the nation with 
about one in 98 homes being the subject of 
some kind of foreclosure proceeding. 

Many of these borrowers are discov-
ering just how difficult it can be to fight a 
foreclosure proceeding. Trying to find an 
attorney during the short 60-day to 90-day 
process when a homeowner is already 
financially strapped doesn’t offer adequate 
protection, Alexander said. 

Once in court, Georgia places the 
burden of proof on the plaintiff. Even if the 
homeowner can demonstrate the foreclo-
sure is invalid, there is no provision for 
collecting attorney fees — a provision that 

would allow lawyers to take these cases on 
a contingency basis.  

While few critics expect Georgia to 
become a judicial state like New York, 
where foreclosures can drag on for 
months, consumer advocates suggest 
changes to the foreclosure statutes to pro-
vide additional protections against flawed 
proceedings.

One step is requiring that the lender 
prove that it has legal claim to the security 
deed to the property. Another would be 
allowing borrowers who win in court to 
claim legal expenses from lenders. 

“There are many ways you can have 
some judicial oversight,” Alexander said. 
“Right now we have none.” 

Am ong a spate of new regulations, 
many of which are still unclear, the 
Dodd-Frank Wall Street Reform 
and Consumer Protections act also 

promises to expand 
protections for whistle-
blowers.

These increased pro-
tections, experts say, 
will have a significant 
impact on companies 
across the nation.

Kurt Powell, 
managing partner 
and head of the Labor 
and Employment 
Practice at law firm 
Hunton & Williams LLP, recently 
shared with Atlanta Business Chronicle 
some of the likely changes related to 
whistle-blowers to come out of the 
Dodd-Frank Act.

Q: In what way does the Dodd-Frank 
Wall Street Reform and Consumer 

Protection Act address whistle-blowers?

A: Dodd-Frank creates new whistle-
blower protections by prohibiting 

retaliation against any individual who 
provides information related to violations 
of the securities laws to the Securities 
and Exchange Commission; significantly 
expends the scope of existing whistle-
blower rights under the Sarbanes-Oxley 
Act (SOX); and provides a “reward” pro-
gram for those who report violations to 
the SEC.

Q: What protections did whistle-blowers 
have prior to the most recent financial 

reform?

A: Previously, whistle-blower protec-
tions were limited to employees of 

publicly traded companies who were retal-
iated against because they reported and 
had a reasonable belief that the company 
had engaged in some type of fraud related 
to shareholders.

Q: How does the Dodd-Frank Act expand 
those protections?

A: Dodd-Frank expands whistle-blower 
protections by extending coverage of 

SOX whistle-blower provisions to include 
both publicly traded companies and any 
subsidiary or affiliate whose financial 
information is included in the consolidated 
financial statements. Dodd-Frank also 
provides for a new private right of action 
that an individual can bring directly in 
federal court and it provides for jury trials 
of such claims. These are just a few of the 
changes, but overall the risks significantly 
increased in such cases.

Q: What is the reward program for whistle-
blowers established by the SEC?

A: Dodd-Frank creates an incentive 
and reward program to encourage 

reporting of violations. An individual 
who reports “original information” to the 
government which leads to a successful 
enforcement action by the SEC or DOJ is 
entitled to a reward of 10 percent to 
30 percent of monetary sanctions exceed-
ing $1 million.

Q: What impact will these protections have 
on the number of reported claims?

A: It is difficult to determine the impact 
on the number of claims. In general, 

you would expect to see more claims 
and at the very least, companies will 
face greater risks when such claims are 
asserted.

Q: In what ways will these new rules 
impact companies?

A: Previously, there were numerous 
defenses a company could present 

in response to a whistle-blower claim 
under SOX. As a result, the vast majority 
of claims were unsuccessful. Now, com-
panies face greater risks and have fewer 
defenses available to them. In addition, 
there are companies that were not previ-
ously covered by the SOX whistle-blower 
provisions that are now covered by Dodd-
Frank provisions — particularly in the 
financial services and mortgage industry.

Q: How can companies protect themselves 
from whistle-blower claims?

A: Given the expanded protections 
available to employees and the 

increased risks associated with whistle-
blower claims, companies should focus 
on robust compliance programs, man-
agement training and internal audit 
processes. Establishing the proper cor-
porate culture and “tone at the top” of an 
organization is equally important.

Q: How can businesses review their 
compliance programs to prevent claims 

in the first place?

A: Companies should examine their 
compliance programs and reporting 

procedures. Corporate ethics and compli-
ance initiatives need to have more impact 
than written procedures that simply 
“check the box.” Companies may have 
to convince a jury that their compliance 
and ethics programs were high priorities 
within the organization, so they should 
evaluate their practices with this in mind.

Q: What rights do companies in whistle-
blower cases have? When might their 

actions be considered retaliation and how 
can that be avoided?

A: To avoid claims of retaliation, 
employers should focus on the fun-

damentals of sound management and have 
robust corporate compliance and audit 
function. The objective should be to “bake” 
compliance into the organization’s culture.

Q: What other issues related to the 
Dodd-Frank Act should employers watch 

closely and why?

A: The new regulations which will 
be issued pursuant to Dodd-Frank 

could have a tremendous impact on com-
panies. We are monitoring the regulatory 
process for our clients, and companies 
should work closely with industry and 
employer associations to provide com-
ment and input into this process before 
the regulations are finalized.

Few cases of ‘robo-signer’ controversy in Ga.
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By Randy Southerland
CONTRIBUTING WRITER Judicial vs. non-judicial 

foreclosures
◗ Georgia is one of 27 states that 
uses a non-judicial process in execut-
ing foreclosures of residential and 
commercial properties.

◗ Judicial foreclosures require court 
hearings — beginning with the lender 
filing a complaint and recording a 
notice of lis pendens.

◗ In Georgia, lenders can carry out 
foreclosure without going before a 
judge. The lender must mail the bor-
rower a notice of default. A notice of 
sale of the property is published in 
the local newspapers in each of four 
weeks. 

◗ After the legally required time peri-
od, a public auction is held, with the 
highest bidder becoming the owner of 
the property, subject to their receipt 
and recordation of the deed.
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