
PC / Ivory Vellum Carnival 35x23 / 80 

LEXISNEXIS® A.S. PRATT® JUNE 2025

EDITOR’S NOTE: COURTS RULE 

Victoria Prussen Spears

TOUGH PILL TO SWALLOW: SUPREME COURT NIXES MASS TORTS DEFENDANTS’ 

ADDICTION TO NONCONSENSUAL THIRD-PARTY RELEASES 

NallyAnn Scaturro

U.S. COURT OF APPEALS FOR THE SECOND CIRCUIT AFFIRMS PRIORITY PAYMENT OF 

BROKER FEES INCLUDED IN AIRCRAFT LEASES USING THE “BILLING-DATE APPROACH” 

UNDER BANKRUPTCY CODE SECTION 365(d)(5) 

Hugh M. McDonald, Michael G. Burke and Amy West

NEW YORK BANKRUPTCY COURT AGREES TO ENFORCE ENGLISH THREE-STEP, WITH 

THIRD-PARTY RELEASES, USED BY MEXICAN AUTO FINANCER 

Patrick J. Potter, Dania Slim and L. James Dickinson

ILLINOIS BANKRUPTCY COURT UPHOLDS INDEPENDENT MANAGER CONSENT 

REQUIREMENT 

Jason W. Harbour, Jennifer E. Wuebker and Nicholas Monico

WESTERN TEXAS BANKRUPTCY JUDGE: LAND COVENANTS NOT IMMUNE FROM 

REJECTION 

Mark A. Platt, Rebecca L. Matthews and Heather Pieper McMutry

DELAWARE DECISION HIGHLIGHTS RISKS FACING DIRECTORS AND LENDERS 

NEGOTIATING A RESTRUCTURING WHEN A DISTRESSED COMPANY FACES 

SUBSTANTIAL LITIGATION RISK 

Andrew V. Tenzer

WATCH YOUR LANGUAGE! NON-PRO RATA UPTIER TRANSACTIONS AND THE SERTA 

AND MITEL DECISIONS 

Kaitlin R. Walsh and Timothy J. McKeon

JU
N

E
 2025

V
O

LU
M

E
 21 N

U
M

B
E

R
 4

P
R

A
T

T
’S

 J
O

U
R

N
A

L
 O

F
 B

A
N

K
R

U
P

T
C

Y
 L

A
W

Date: 4/24/2025 • Page Count: 46 • PPI: 340 • Spine width: 0.13529



Pratt’s Journal of Bankruptcy
Law

VOLUME 21 NUMBER 4 June 2025

Editor’s Note: Courts Rule
Victoria Prussen Spears 129

Tough Pill to Swallow: Supreme Court Nixes Mass Torts Defendants’ Addiction to
Nonconsensual Third-Party Releases
NallyAnn Scaturro 132

U.S. Court of Appeals for the Second Circuit Affirms Priority Payment of Broker
Fees Included in Aircraft Leases Using the “Billing-Date Approach” Under
Bankruptcy Code Section 365(d)(5)
Hugh M. McDonald, Michael G. Burke and Amy West 147

New York Bankruptcy Court Agrees to Enforce English Three-Step, With Third-
Party Releases, Used by Mexican Auto Financer
Patrick J. Potter, Dania Slim and L. James Dickinson 152

Illinois Bankruptcy Court Upholds Independent Manager Consent Requirement
Jason W. Harbour, Jennifer E. Wuebker and Nicholas Monico 156

Western Texas Bankruptcy Judge: Land Covenants Not Immune from Rejection
Mark A. Platt, Rebecca L. Matthews and Heather Pieper McMutry 159

Delaware Decision Highlights Risks Facing Directors and Lenders Negotiating a
Restructuring When a Distressed Company Faces Substantial Litigation Risk
Andrew V. Tenzer 163

Watch Your Language! Non-Pro Rata Uptier Transactions and the Serta and Mitel
Decisions
Kaitlin R. Walsh and Timothy J. McKeon 170

0001 [ST: 1] [ED: m] [REL: 25-4GT] (Beg Group) Composed: Wed Apr 23 23:58:19 EDT 2025

XPP 9.6.2.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 12 Sep 23 12:15][TT-: 29 Jul 21 00:02 loc=usa unit=04789-fmvol021] 0



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,
please call or email:
Ryan D. Kearns, J.D., at ................................................................................. 513.257.9021
Email: ............................................................................................ ryan.kearns@lexisnexis.com
For assistance with replacement pages, shipments, billing or other customer service matters,
please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844
Outside the United States and Canada, please call . . . . . . . . . . . . . . . (518) 487-3385
Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341
Customer Service Website . . . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/
For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940
Outside the United States and Canada, please call . . . . . . . . . . . . . . . . (937) 247-0293

Library of Congress Card Number: 80-68780

ISBN: 978-0-7698-7846-1 (print)

ISBN: 978-0-7698-7988-8 (eBook)

ISSN: 1931-6992

Cite this publication as:

[author name], [article title], [vol. no.] PRATT’S JOURNAL OF BANKRUPTCY LAW [page number]
([year])
Example: Patrick E. Mears, The Winds of Change Intensify over Europe: Recent European Union
Actions Firmly Embrace the “Rescue and Recovery” Culture for Business Recovery, 10 PRATT’S JOURNAL

OF BANKRUPTCY LAW 47 (2025)

This publication is designed to provide authoritative information in regard to the subject matter covered. It
is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties Inc.

Copyright © 2025 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may be
licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2025–Pub.4789)

0002 [ST: 1] [ED: m] [REL: 25-4GT] Composed: Wed Apr 23 23:58:19 EDT 2025

XPP 9.6.2.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 12 Sep 23 12:15][TT-: 29 Jul 21 00:02 loc=usa unit=04789-fmvol021] 42



Editor-in-Chief, Editor & Board of
Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

SCOTT L. BAENA

Bilzin Sumberg Baena Price & Axelrod LLP

KATHRYN M. BORGESON

Cadwalader, Wickersham & Taft LLP

ANDREW P. BROZMAN

Clifford Chance US LLP

MICHAEL L. COOK

Schulte Roth & Zabel LLP

MARK G. DOUGLAS

Jones Day

MARK J. FRIEDMAN

DLA Piper

STUART I. GORDON

Rivkin Radler LLP

FRANCISCO JAVIER GARIBAY GÜÉMEZ

Fernández, García-Naranjo, Boker & Garibay, S.C.

PATRICK E. MEARS

Barnes & Thornburg LLP

iii

0003 [ST: 1] [ED: m] [REL: 25-4GT] Composed: Wed Apr 23 23:58:19 EDT 2025

XPP 9.6.2.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 12 Sep 23 12:15][TT-: 29 Jul 21 00:02 loc=usa unit=04789-fmvol021] 43



Pratt’s Journal of Bankruptcy Law is published eight times a year by Matthew Bender &
Company, Inc. Copyright © 2025 Matthew Bender & Company, Inc., a member of LexisNexis.
All Rights Reserved. No part of this journal may be reproduced in any form—by microfilm,
xerography, or otherwise—or incorporated into any information retrieval system without the
written permission of the copyright owner. For customer support, please contact LexisNexis
Matthew Bender, 9443 Springboro Pike, Miamisburg, OH 45342 or call Customer Support at
1-800-833-9844. Direct any editorial inquiries and send any material for publication to Steven
A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 26910 Grand Central
Parkway Suite 18R, Floral Park, New York 11005,
smeyerowitz@meyerowitzcommunications.com, 631.291.5541. Material for publication is
welcomed—articles, decisions, or other items of interest to lawyers and law firms, in-house
counsel, government lawyers, senior business executives, and anyone interested in privacy and
cybersecurity related issues and legal developments. This publication is designed to be accurate
and authoritative, but neither the publisher nor the authors are rendering legal, accounting, or
other professional services in this publication. If legal or other expert advice is desired, retain the
services of an appropriate professional. The opinions expressed are those of the author(s) and do
not necessarily reflect the views of their employer, its clients, the editor(s), RELX, LexisNexis,
Matthew Bender & Co., Inc, or any of its or their respective affiliates.

POSTMASTER: Send address changes to Pratt’s Journal of Bankruptcy Law, LexisNexis Matthew
Bender, 230 Park Ave. 7th Floor, New York NY 10169.

iv

0004 [ST: 1] [ED: m] [REL: 25-4GT] Composed: Wed Apr 23 23:58:19 EDT 2025

XPP 9.6.2.0 FM000150 nllp 4789 [PW=468pt PD=693pt TW=336pt TD=528pt]

VER: [FM000150-Local:28 May 14 11:37][MX-SECNDARY: 12 Sep 23 12:15][TT-: 29 Jul 21 00:02 loc=usa unit=04789-fmvol021] 20



* The authors, attorneys with Hunton Andrews Kurth LLP, may be contacted at jharbour@hunton.com,
jwuebker@hunton.com and nmonico@hunton.com, respectively.

1 In re 301 W N. Ave., LLC (Bankr. N.D. Ill. 2025).

Illinois Bankruptcy Court Upholds
Independent Manager Consent Requirement

By Jason W. Harbour, Jennifer E. Wuebker and Nicholas Monico*

In this article, the authors review a bankruptcy court decision dismissing a debtor’s 
bankruptcy filing for lack of proper authority to file.

The U.S. Bankruptcy Court for the Northern District of Illinois (the 
Bankruptcy Court) has issued an opinion in In re 301 W N. Ave., LLC,1 

dismissing a debtor’s bankruptcy filing for lack of proper authority to file and 
discussing the considerations for enforcing a requirement that an independent 
manager (the Independent Manager) approve a bankruptcy filing for a 
Delaware limited liability company.

The opinion is consistent with “Authority to File” opinions regularly 
provided in structured finance transactions involving Delaware limited liability 
companies (LLCs) that have Independent Managers whose consent is required 
to file bankruptcy. Practitioners should be aware of the Bankruptcy Court’s 
analysis concerning LLC agreements and may want to update future Authority 
to File opinions to reference this case.

CASE BACKGROUND

On January 6, 2025, the Bankruptcy Court dismissed a Chapter 11 
bankruptcy case, holding that the debtor (the Debtor), which was organized as 
a Delaware LLC, lacked the requisite authority to file its bankruptcy petition 
under Delaware law. Prior to the bankruptcy filing, the Debtor entered into a
$26 million secured loan agreement (the Loan Agreement), which required the 
appointment of an Independent Manager. The Loan Agreement further 
required that the Debtor’s governing documents require the Independent 
Manager to consent to certain significant business decisions, including whether 
to authorize the Debtor to file bankruptcy. The Debtor’s LLC Agreement 
complied with the Loan Agreement’s requirements.

The Debtor’s LLC Agreement also required the Independent Manager to 
consider the interests of the Debtor, including the Debtor’s creditors, when 
making any significant business decision, including any decision to file 
bankruptcy. Nevertheless, the Debtor filed bankruptcy without the Indepen-
dent Manager’s consent.
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The Debtor’s lender filed a motion to dismiss the bankruptcy case, arguing
that the Debtor lacked authority to file the bankruptcy petition because it failed
to obtain the Independent Manager’s consent, as required by the LLC
Agreement. The Bankruptcy Court agreed.

THE DECISION

The Bankruptcy Court first noted that under Delaware law, an LLC can act
only through the authorization provided by its operating agreement, and that
here, the LLC Agreement required the consent of the Independent Manager to
file a bankruptcy petition. As a result, the Bankruptcy Court concluded that the
Debtor lacked the proper authority to file.

The Bankruptcy Court next considered whether the LLC Agreement
impermissibly restricted the Debtor’s right to file bankruptcy. In this case, the
LLC Agreement required the Independent Manager to consider only the
interests of the Debtor, including the Debtor’s creditors, when deciding
whether to file bankruptcy. The LLC Agreement also expressly instructed the
Independent Manager not to consider the interests of other third parties,
including affiliates or groups of affiliates, when exercising its decision-making
authority.

Although the Debtor argued that these provisions constituted an inappro-
priate restriction on the Debtor’s ability to file bankruptcy, the Bankruptcy
Court concluded that restricting or eliminating the Independent Manager’s
duties to the Debtor’s affiliates or groups of affiliates was “entirely consistent
with Delaware law and cannot be construed to contravene public policy.” After
concluding that the LLC Agreement did not impermissibly restrict the
Independent Manager’s obligation to consider the Debtor’s interests, and
having already concluded that the Independent Manager did not consent to the
bankruptcy, the Bankruptcy Court granted the motion to dismiss.

The Debtor appealed the Bankruptcy Court’s decision, which appeal is
pending.

POTENTIALLY UPDATING AUTHORITY TO FILE OPINIONS

Authority to File opinions are legal opinions provided in many structured
finance transactions that address whether, under the terms of the applicable
LLC agreement, the requirement that an Independent Manager consent to a
bankruptcy filing of the LLC would be governed by state law, and not federal
law. In other words, Authority to File opinions address whether a provision
requiring an Independent Manager to consent to a bankruptcy filing would be
preempted by federal law as an impermissible restriction. Authority to File
opinions are only provided for LLCs because the law regarding corporations
and partnerships is well settled.

IL BANKRUPTCY COURT: MANAGER CONSENT
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The language in the 301W N. Ave Debtor’s LLC Agreement concerning what
the Independent Manager should, and should not, consider is similar to
language used in many LLC agreements that are subject to Authority to File
opinions. In particular, since the In re General Growth Properties, Inc.
bankruptcy case in 2009, many LLC agreements provide that Independent
Managers should consider only the interests of the LLC, including its creditors,
in deciding whether to consent to a bankruptcy, and should not consider the
interests of affiliates or groups of affiliates. As the Bankruptcy Court here
expressly analyzed such a provision, practitioners may want to update their
Authority to File opinions to specifically reference 301 W N. Ave.

CONCLUSION

301 W N. Ave re-affirms the validity of LLC agreement provisions requiring
an Independent Manager’s consent to file bankruptcy when the Independent
Manager is required to consider the interests of only the LLC, including its
creditors, and not the interests of the LLC’s affiliates or groups of affiliates.
Accordingly, 301 W N. Ave also re-affirms the analysis used in Authority to File
opinions in structured finance transactions.
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