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Reducing Legal Exposure in Real Estate:
Leveraging Litigation Risk Insurance

Latosha M. Ellis and Charlotte Leszinske*

In this article, the authors explain that, for companies facing or concerned about costly
litigation, litigation risk insurance offers a little-known yet highly effective way to manage
legal risks. They note that this custom and versatile category of insurance may cover
defense costs, indemnity, punitive damages, and more.

Litigation is inherently risky. Plaintiffs may
spend years fighting it out in court before
obtaining a verdict, only for that verdict to be
challenged on appeal, postponing relief even
further or denying it entirely. This prolonged
uncertainty can drain financial resources,
disrupt business operations, and create emo-
tional and operational stress.

For defendants, the risks are equally
daunting. They face dramatically increasing
verdicts: between 2020 and 2022, the median
verdict climbed by about 95%." Rising verdicts
can strain a company’s cash flow, leaving
limited resources to reinvest in the business or
meet day-to-day operational needs. In extreme
cases, these financial pressures can push a
company to the brink of bankruptcy, particularly
when combined with the costs of prolonged lit-
igation, such as attorneys’ fees and court
expenses. These risks underscore the critical
need for businesses to assess and mitigate lit-
igation risks in order to avoid long-term finan-
cial hardship or reputational damage.

Companies concerned about or currently
facing costly litigation should consider litiga-
tion risk insurance. This often overlooked but
highly effective category of insurance is
designed to help mitigate the financial risks
associated with either pursuing or defending a
lawsuit. Unlike traditional insurance, litigation
risk insurance focuses specifically on the un-
predictable and often substantial costs of legal
proceedings. While beneficial for both sides,
litigation risk insurance can be particularly
helpful for plaintiffs, who, unlike many insured
defendants, must pay out of pocket for
litigation-related risks.

Litigation risk insurance works in tandem
with traditional insurance, offering comprehen-
sive protection where conventional policies fall
short. Given that litigation risk policies are typi-
cally custom-tailored to the specific needs of
the policyholder, they provide the flexibility to
address unique exposures and risks in the liti-
gation process. For instance, a company
involved in complex or high-stakes litigation
might require more robust coverage for certain
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legal threats, while another might need fo-
cused protection on specific defense costs.
Litigation risk policies offer a proactive and
strategic approach to managing litigation
exposure.

Three key types of litigation risk policies
include judgment preservation insurance,
adverse judgment insurance, and punitive
wrap insurance. Each of these products offers
specific protection for different stages or
aspects of litigation, helping businesses man-
age the financial risks associated with legal
battles.

JUDGMENT PRESERVATION
INSURANCE FOR PLAINTIFFS

For plaintiffs who have successfully fought
their way to a favorable verdict, judgment pres-
ervation insurance (JPI) can provide crucial
financial protection. After years of litigation,
securing a verdict can feel like a hard-earned
victory, but the risks are far from over. Verdicts
are often appealed, and those appeals can
take months or even years to resolve. During
this time, the plaintiff may choose to collect
funds based on the original verdict. However,
if the verdict is reversed, amended, or modi-
fied on appeal, the plaintiff must return any
amounts exceeding the amended or modified
verdict (or all amounts, if the verdict is re-
versed completely). This creates considerable
financial uncertainty.

JPI addresses this risk by offering coverage
in case the verdict is reversed, amended, or
modified. By securing a JPI policy, plaintiffs
can confidently collect and spend amounts
from the verdict - whether to cover defense
costs, business expenses, or other ongoing
financial needs - knowing that if the judgment
is modified, the policy will cushion the amount

of any repayment. This protection can provide
much-needed peace of mind during the ap-
peal process.

JPI is also a valuable tool for protecting
against unexpected reduced or reversed fee
awards. A notable example of this occurred
with a large law firm that had secured a
remarkable $3.7 billion for its clients. The firm
was awarded about $185 million in attorneys’
fees and obtained a JPI policy to safeguard
that amount.? As the appeal process unfolded,
the firm distributed the award to its partners.
When the award was ultimately reduced to
$92.4 million, the law firm was able to rely on
its JPI policy to cover the difference, effectively
safeguarding its financial position.® This case
highlights how JPI enables plaintiffs to use
cash payouts from judgments to fulfill busi-
ness or legal strategy, without the looming
concern of potential future modifications to
those judgments.

ADVERSE JUDGMENT INSURANCE
FOR DEFENDANTS

For companies facing litigation and con-
cerned about the potential impact of an ad-
verse verdict on their financial health, adverse
judgment insurance (AJl) offers a valuable
form of protection. AJl allows businesses to
mitigate the risk of significant financial loss by
providing coverage for indemnity costs in the
event of an unfavorable judgment. Generally,
AJl is obtained for one lawsuit or a set of re-
lated, high-value lawsuits. It is particularly use-
ful for companies that are involved in high-
stakes litigation, where the outcome could
dramatically affect their bottom line.

By securing AJl, policyholders can specifi-
cally target and protect themselves against
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the risks of particular lawsuits or groups of
lawsuits that pose the greatest threat. In the
event of an adverse verdict, AJl can signifi-
cantly reduce, or even eliminate, the out-of-
pocket costs that the company would other-
wise face. This coverage not only provides
financial relief but also helps companies
preserve cash flow by freeing up funds that
would otherwise be set aside to cover the
potential verdict. The flexibility that AJl pro-
vides can also improve a company’s financial
outlook, making it more attractive to potential
buyers or investors by reducing or reallocating
litigation risk.

Further, AJl can increase the likelihood of
reaching a settlement. AJl policies can serve
as collateral for a loan to settle the case. For
example, if a defendant wants to settle a
lawsuit but its insurers have refused to fund
the settlement and the defendant lacks the
necessary funds, the defendant can sue the
insurance company and secure a loan to pay
for the settlement. The AJI policy can act as
collateral for the loan, providing protection
against the risk that the lawsuit against the
insurers may not be resolved in the defen-
dant’s favor. Alternatively, AJl can serve as
leverage to demonstrate to a plaintiff that a
company is prepared to proceed to trial unless
an agreement is reached that falls below the
AJl's attachment point. In both cases, AJl can
enhance a company’s negotiation position,
providing it with the financial security to take a
more assertive stance in settlement discus-
sions or litigation generally.

PUNITIVE (PUNI) WRAP POLICIES FOR
DEFENDANTS

Punitive damages are designed to penalize
alleged wrongdoers or deter similar conduct in

the future. However, unlike ordinary compen-
satory damages, plaintiffs do not have to
specify a sum of desired punitive damages;
punitive damages are often decided by the jury
without guidance from either party. Punitive
damages are therefore highly unpredictable
and often exceed compensatory damages by
multiples, making it difficult for companies to
calculate their overall exposure. As an ex-
ample, in 2022, a Texas jury awarded $375
million in compensatory damages and seven
billion in punitive damages.*

Worse still, in states like California, New
York, Florida, and Pennsylvania - where puni-
tive damages tend to be among the highest -
there are laws that specifically prohibit insur-
ance coverage for punitive damages. As a
result, even if an insurance policy appears to
cover punitive damages, it may not provide
protection if it is governed by the laws of a
state that prohibits insuring punitive damages.

This is where punitive wrap policies come
into play. These policies are designed to fill
the coverage gap left by standard insurance
policies that cannot cover punitive damages
due to legal restrictions. Typically, a punitive
wrap policy is issued alongside a “lead” policy,
which covers defense costs and compensa-
tory damages. If punitive damages are
awarded and the relevant law prevents the
lead policy from insuring them, the punitive
wrap policy steps in and provides coverage.

One key benefit of punitive wrap policies is
that they are not tied to a specific case (unlike
AJl, which is typically case-specific). Instead,
punitive wrap policies offer broader coverage,
potentially providing protection across multiple
lawsuits up to the policy limits. This makes
them particularly valuable for companies that
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face ongoing legal risks in various jurisdictions
or industries. With a punitive wrap policy,
companies can protect themselves against
potentially crippling punitive damages awards,
providing financial security and allowing them
to focus on defense strategy without the
constant fear of unforeseen punitive liability.

CONCLUSION

Companies concerned about litigation expo-
sures should strongly consider obtaining litiga-
tion risk insurance. For both plaintiffs and
defendants, litigation risk insurance provides a
safety net in the event that legal proceedings
do not unfold as expected. For plaintiffs, JPI
policies can offer protection against the uncer-
tainty of appeals and modifications to verdicts,
while defendants can benefit from AJl and pu-
nitive wrap policies that mitigate the financial
impact of an adverse judgment or unexpected
punitive damages.

Given the customized nature of litigation risk
insurance—tailored to each company’s specific
needs and legal circumstances—it is essential
that these policies are negotiated by experi-
enced coverage counsel. For policies tailored
to a particular lawsuit or set of lawsuits, the
insurer will require information about the facts
and legal theories advanced in those lawsuits,
often including defense counsel’s analyses
and valuation of the case. It may be easier to
obtain coverage for lawsuits with developed
factual records since the insurer will have
more information to evaluate the risk. For pu-

nitive wrap policies, the insurer will need infor-
mation about the company’s risk profile gener-
ally, including past and anticipated litigation
exposures.

Negotiating litigation risk policies should be
done in close collaboration with the company’s
risk management team to ensure that the
coverage obtained aligns with the organiza-
tion’s broader legal strategy and risk profile.
By working with legal and risk management
experts, companies can secure the right cover-
age that not only protects against potential
legal costs but also provides peace of mind in
navigating the complexities of litigation.
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