
January–February 2026

THE JOURNAL OF  
FEDERAL AGENCY  

ACTION

COURT
PRESS

FULL®

Editor’s Note: Time to Modernize Regulations
Victoria Prussen Spears

Federal Deposit Insurance Corporation Should Modernize Its Regulations on 
Confidential Supervisory Information
Dustin N. Nofziger and Pinchus D. Raice

Securities and Exchange Commission Permits Mandatory Arbitration Clauses in 
Registration Statements
Eric Forni, Melanie E. Walker, Richard Zelichov, and Yan Grinblat

Federal Trade Commission Abandons Noncompete Rule and Signals Plan to Target 
Unlawful Noncompete Agreements Through Individual Enforcement Actions
Mark E. Terman, Martin S. Chester, Kathy L. Osborn, Anna M. Behrmann, Lauren W. Linderman,  
Erik A. Mosvick, Kristin M. Halsing, Jillian S.B. Lukacik, Charles F. Knapp, and Anna E. Sallstrom 

Federal Communications Commission Proposes Modernization of Space and Earth 
Station Licensing
Julie Kearney, Emma Marion, and Caitlin Barbas

Food and Drug Administration Final Guidance on Alternatives to Inspections Signals 
Evolving Approach to Facility Oversight
Howard Sklamberg, Elizabeth Trentacost, and Ada Ohanenye

Hamstrung National Labor Relations Board Does Not Want States Grabbing Labor 
Power: Agency Challenges New York Law as More States Consider Similar Path
Eleanor F. Miller, Joshua D. Nadreau, and Alexander A. Wheatley 

D.C. Circuit Recognizes Seven County’s Abrogation of Sabal Trail
Deidre G. Duncan and Nathan R. Menard 

HHS-OIG and ASTP Jointly Issue Information Blocking Enforcement Alert
Liz Lindquist, Lisa M. Re, and Jami Vibbert 

Executive Order Seeks to Reshape Federal Grantmaking Policy 
and Oversight
Daniel Ramish, Jonathan Shaffer, and Jonathan Keller

Volum
e 4, N

um
ber 1 | January–February 2026	

The Journal of Federal A
gency A

ction	
Full C

ourt Press

Volume 4, Number 1



The Journal of  
Federal Agency Action

Volume 4, No. 1  |  January–February 2026

	 5	 Editor’s Note: Time to Modernize Regulations
		  Victoria Prussen Spears

	 9	 Federal Deposit Insurance Corporation Should Modernize Its 
Regulations on Confidential Supervisory Information

		  Dustin N. Nofziger and Pinchus D. Raice

	 17	 Securities and Exchange Commission Permits Mandatory 
Arbitration Clauses in Registration Statements

		  Eric Forni, Melanie E. Walker, Richard Zelichov, and Yan Grinblat

	 23	 Federal Trade Commission Abandons Noncompete Rule and 
Signals Plan to Target Unlawful Noncompete Agreements Through 
Individual Enforcement Actions

		  Mark E. Terman, Martin S. Chester, Kathy L. Osborn, Anna M. Behrmann,  
Lauren W. Linderman, Erik A. Mosvick, Kristin M. Halsing,  
Jillian S.B. Lukacik, Charles F. Knapp, and Anna E. Sallstrom 

	 29	 Federal Communications Commission Proposes Modernization of 
Space and Earth Station Licensing

		  Julie Kearney, Emma Marion, and Caitlin Barbas

	 35	 Food and Drug Administration Final Guidance on Alternatives to 
Inspections Signals Evolving Approach to Facility Oversight

		  Howard Sklamberg, Elizabeth Trentacost, and Ada Ohanenye

	 41	 Hamstrung National Labor Relations Board Does Not Want States 
Grabbing Labor Power: Agency Challenges New York Law as More 
States Consider Similar Path

		  Eleanor F. Miller, Joshua D. Nadreau, and Alexander A. Wheatley 

	 47	 D.C. Circuit Recognizes Seven County’s Abrogation of Sabal Trail
		  Deidre G. Duncan and Nathan R. Menard 

	 53	 HHS-OIG and ASTP Jointly Issue Information Blocking Enforcement 
Alert

		  Liz Lindquist, Lisa M. Re, and Jami Vibbert 

	 59	 Executive Order Seeks to Reshape Federal Grantmaking Policy and 
Oversight

		  Daniel Ramish, Jonathan Shaffer, and Jonathan Keller



EDITOR-IN-CHIEF

Steven A. Meyerowitz
President, Meyerowitz Communications Inc.

EDITOR

Victoria Prussen Spears
Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS

Lynn E. Calkins
Partner, Holland & Knight LLP

Washington, D.C.

Helaine I. Fingold
Member, Epstein Becker & Green, P.C.

Baltimore

Nancy A. Fischer
Partner, Pillsbury Winthrop Shaw Pittman LLP

Washington, D.C.

Bethany J. Hills
Partner, DLA Piper LLP (US)

New York

Phil Lookadoo
Partner, Haynes and Boone, LLP

Washington, D.C.

Michelle A. Mantine
Partner, Reed Smith LLP

Pittsburgh

Ryan J. Strasser
Partner, Troutman Pepper Hamilton Sanders LLP

Richmond & Washington, D.C. 



THE JOURNAL OF FEDERAL AGENCY ACTION (ISSN 2834-8818 (online)) 
at $495.00 annually is published six times per year by Full Court Press, a 
Fastcase, Inc., imprint. Copyright 2026 Fastcase, Inc. No part of this journal 
may be reproduced in any form—by microfilm, xerography, or otherwise—or 
incorporated into any information retrieval system without the written permission 
of the copyright owner.

For customer support, please contact Fastcase, Inc., 729 15th Street, NW, Suite 500, 
Washington, D.C. 20005, 202.999.4777 (phone), or email customer service at 
support@fastcase.com. 

Publishing Staff
Publisher: David Nayer
Production Editor: Sharon D. Ray
Cover Art Design: Morgan Morrissette Wright and Sharon D. Ray

This journal’s cover includes a photo of Washington D.C.’s Metro Center 
underground station. The Metro’s distinctive coffered and vaulted ceilings were 
designed by Harry Weese in 1969. They are one of the United States’ most iconic 
examples of the brutalist design style often associated with federal administrative 
buildings. The photographer is by XH_S on Unsplash, used with permission.

Cite this publication as:

The Journal of Federal Agency Action (Fastcase)

This publication is sold with the understanding that the publisher is not engaged 
in rendering legal, accounting, or other professional services. If legal advice or 
other expert assistance is required, the services of a competent professional should 
be sought.

Copyright © 2026 Full Court Press, an imprint of Fastcase, Inc.
All Rights Reserved.
A Full Court Press, Fastcase, Inc., Publication

Editorial Office

729 15th Street, NW, Suite 500, Washington, D.C. 20005
https://www.fastcase.com/

POSTMASTER: Send address changes to THE JOURNAL OF FEDERAL 
AGENCY ACTION, 729 15th Street, NW, Suite 500, Washington, D.C. 20005.

mailto:support%40fastcase.com?subject=
https://www.fastcase.com/


Articles and Submissions

Direct editorial inquiries and send material for publication to:

Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc., 
26910 Grand Central Parkway, #18R, Floral Park, NY 11005, smeyerowitz@
meyerowitzcommunications.com, 631.291.5541.

Material for publication is welcomed—articles, decisions, or other items of interest 
to attorneys and law firms, in-house counsel, corporate compliance officers, 
government agencies and their counsel, senior business executives, and anyone 
interested in federal agency actions.

This publication is designed to be accurate and authoritative, but neither the 
publisher nor the authors are rendering legal, accounting, or other professional 
services in this publication. If legal or other expert advice is desired, retain the 
services of an appropriate professional. The articles and columns reflect only the 
present considerations and views of the authors and do not necessarily reflect 
those of the firms or organizations with which they are affiliated, any of the former 
or present clients of the authors or their firms or organizations, or the editors or 
publisher.

QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint 
permission, please contact: 

David Nayer, Publisher, Full Court Press at david.nayer@clio.com or at 
202.999.4777

For questions or Sales and Customer Service:

Customer Service
Available 8 a.m.–8 p.m. Eastern Time
866.773.2782 (phone)
support@fastcase.com (email)

Sales
202.999.4777 (phone)
sales@fastcase.com (email)

ISSN 2834-8796 (print)
ISSN 2834-8818 (online)

mailto:smeyerowitz%40meyerowitzcommunications.com?subject=
mailto:smeyerowitz%40meyerowitzcommunications.com?subject=
mailto:support%40fastcase.com?subject=
mailto:sales%40fastcase.com?subject=


The Journal of Federal Agency Action / January–February 2026, Vol. 4, No. 1, pp. 47–51.
© 2026 Full Court Press. All rights reserved. 

ISSN 2834-8818 (online).

D.C. Circuit Recognizes 
Seven County’s Abrogation 
of Sabal Trail
Deidre G. Duncan and Nathan R. Menard*

In this article, the authors discuss a decision by the U.S. Court of Appeals 
for the District of Columbia Circuit that took a major step toward closing 
the door on the Sabal Trail era of its National Environmental Policy Act 
jurisprudence.

The U.S. Court of Appeals for the District of Columbia Circuit 
(D.C. Circuit) has issued Sierra Club v. FERC,1 which upheld the 
Federal Energy Regulatory Commission’s (FERC’s) authorization of 
a 32-mile pipeline that will supply natural gas to a Tennessee Val-
ley Authority (TVA) project at which TVA is replacing a coal-fired 
power unit with a natural gas turbine. The opinion is significant 
because the D.C. Circuit recognized, for the first time, that its 
controversial Sabal Trail opinion2 was abrogated by the Supreme 
Court’s recent decision in Seven County Infrastructure Coalition v. 
Eagle County, Colorado.

Background

Seven County was the Supreme Court’s first major National Envi-
ronmental Policy Act (NEPA) opinion in over 20 years and constituted 
a self-described “course correction” for NEPA jurisprudence.3 In it 
the Court recognized the need for substantial deference to agency 
decision-making under NEPA and emphasized that the focus of agen-
cies’ analyses should be the environmental effects of the project at 
issue. Unsurprisingly, the opinion was lauded by many for providing 
clarity as to NEPA’s proper scope and furthering the national zeitgeist 
to facilitate permitting for critical infrastructure projects.

But Seven County is also important for another reason. Seven 
County came before the Court on certiorari as addressing a circuit 
split over the meaning of the Court’s last major NEPA case—Depart-
ment of Transportation v. Public Citizen—which held that an agency 
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is not required to study environmental effects under NEPA where 
it lacks the ability to prevent the effects due to limited statutory 
authority.4 Whereas other circuits took Public Citizen at its word,5 
the D.C. Circuit held in Sabal Trail that FERC must consider down-
stream power plant emissions under NEPA when authorizing a pipe-
line, despite having no regulatory authority over the power plants.

Sabal Trail’s Incompatibility with Seven County

Sabal Trail addressed challenges to FERC’s authorization of 
the Southeast Market Pipelines Project, which was comprised of 
three pipelines in Alabama, Georgia, and Florida intended to sup-
ply natural gas for the purpose of electric generation in Florida. 
The D.C. Circuit held that FERC was a “legally relevant cause” of 
the end-use emissions—and thus required to consider them under 
NEPA—because, in the court’s view, FERC could deny the pipelines’ 
certificate on the ground that the pipelines would be too harmful 
to the environment.6 

In reaching that conclusion, the court needed to reconcile a trio 
of 2016 liquefied natural gas (LNG) cases—Sierra Club v. FERC 
(Freeport), Sierra Club v. FERC (Sabine Pass), and EarthReports, Inc. 
v. FERC—in which the D.C. Circuit relied on Public Citizen to hold 
that FERC need not analyze climate-change impacts of LNG exports 
because the Department of Energy (DOE), not FERC, authorizes 
the export of LNG.7 The court attempted to do so by asserting that 
FERC is forbidden from considering the effects of LNG exports as 
a justification for denying an authorization under Section 3 of the 
Natural Gas Act (NGA) due to the nature of its delegated authority 
from DOE; whereas, under its Section 7 authority, Congress broadly 
instructed FERC to consider the public convenience and necessity 
when authorizing interstate natural gas pipelines.8

The court’s reliance on State Farm to distinguish between 
FERC’s authority under Section 3 versus Section 7 was always sus-
pect because FERC is expressly precluded from regulating electric 
generators under the Federal Power Act (FPA).9 So, to the extent 
that FERC’s consideration of emissions for gas exports would 
run afoul of the factors Congress intended it to consider under 
its delegated Section 3 authority, FERC would necessarily do the 
same under Section 7 by considering emissions from generators 
over which it expressly lacks regulatory authority. Moreover, the 
Supreme Court has held that authority to regulate for the public 
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interest “is not a broad license to promote the general welfare,” but 
rather “the words take meaning from the purposes of the regulatory 
legislation.”10 FERC’s authority under the NGA must be understood 
in light of Congress’s principal purpose “to encourage orderly 
development of plentiful and reasonably priced natural gas.”11

Seven County closed the door on any daylight that may remain 
on this issue. The Supreme Court unequivocally held that an 
agency need not consider the environmental effects of that separate 
project, even if effects of such project are factually foreseeable.12 
This is because the separation between the project under review 
and other projects breaks the chain of proximate causation such 
that the effects of the other projects are not legally relevant to the 
agency’s decision-making process for the project under review.13 
The Court also reiterated Public Citizen’s edict that an agency’s lack 
of authority to prevent an effect means that the agency cannot be 
considered a “legally relevant cause” of the effect.14

Sabal Trail’s logic failed under both principles. Whether a 
downstream power plant’s emissions are a factually foreseeable 
consequence of an interstate pipeline is irrelevant for the purpose 
of NEPA because the power plant is an entirely separate project, 
which severs the causal relationship with the pipeline for the pur-
pose of an indirect effects analysis. This holds true even “if the 
project at issue might lead to the construction or increased use of 
[that] separate project.”15 And, as discussed above, FERC’s lack of 
authority to regulate electric generation means that it cannot be the 
legally relevant cause of the power plant’s emissions. This lack of 
authority undermines the argument that FERC could be a legally 
relevant cause because it could theoretically deny a certificate on 
the basis of environmental considerations. Were FERC to do so 
on the basis of electric generators’ end-use emissions, it would be 
relying on a factor outside of those which Congress intended it to 
base its decision.16

Cumberland

Setting the tone for the rest of the opinion, Cumberland opened 
with a single, now oft-quoted sentence from Seven County: “The 
bedrock principle of judicial review in NEPA cases can be stated 
in a word: Deference.”17 

In addition to claims under the NGA, Sierra Club challenged 
FERC’s compliance with NEPA on several grounds, including its 
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calculation of downstream greenhouse gas (GHG) emissions and 
its decision not to analyze the pipeline and power plant together 
as connected actions. In determining that FERC’s environmental 
impact statement (EIS) sufficiently addressed the project’s envi-
ronmental impacts—a conclusion made easier in this case where 
the pipeline would result in a net emissions reduction due to the 
project’s fuel source migration from coal to natural gas—the court 
concluded that Seven County precluded any future application of 
Sabal Trail.18 The court went on to explain that FERC’s lack of 
jurisdiction over electric generation precludes the need to study 
the downstream emissions impacts in the pipeline’s EIS, and sub-
sequently recognized that Seven County “abrogated” Sabal Trail.19

Although not writing separately, it is noteworthy that Judge Pil-
lard joined the court’s opinion except as to the parts that described 
Seven County’s effect on FERC’s connected action analysis and the 
conclusion that included the statement that Seven County abrogated 
Sabal Trail. This may indicate that a range of views still exists on 
the court as to Sabal Trail’s continued viability that will be further 
borne out in subsequent opinions. Regardless, the D.C. Circuit took 
a major step in Cumberland toward closing the door on the Sabal 
Trail era of its NEPA jurisprudence.20

Notes
*  Deidre G. Duncan (dduncan@hunton.com) is head of Hunton 

Andrews Kurth LLP’s administrative law team and leader of the firm’s environ-
mental practice. Nathan R. Menard (nmenard@hunton.com) is an associate 
in the firm’s environmental practice.
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agency acts arbitrarily and capriciously if it makes a decision based on “fac-
tors which Congress had not intended it to consider”)).

9.  See 16 U.S.C. § 824(b)(1) (stating that the FPA does not apply to 
“facilities used for the generation of electric energy”).
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17.  Cumberland, 2025 WL 2779345 at *1 (quoting Seven County, 145 

S. Ct. at 1515).
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obviates its need to consider downstream GHG emissions from sources over 
which it does not exercise regulatory authority. See, e.g., Transcon. Gas Pipe 
Line Co., 192 FERC ¶ 61,184, at p. 108 (2025); E. Tenn. Nat. Gas, LLC, 192 
FERC ¶ 61,153, at pp. 23, 28 (2025).
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